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EASTERN DISTRICT OF N»J YORK 

„-l-.|NN 

UNITED STATES OF AMER^C*. P'^ R ' ~ 

• -vs- * 

THOFAS MATTEO . . u .. 

FRANK BREEN .. ‘ 

JOHN ETDIVICLIA, 




DiDICT?. TT 

21 U.S.C. §5173 
174, 841, 846 
18 U.S.C. §2 


Defendants 
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THE GRAND JURY CHARGES: 


COUIiT I 


On or about and between the i.t day of October, 1967 and the 27th 
day of September, 1972, both date, being approximate and Inclusive, within 
the Eastern District of New Verb, the defendant THOMAS MATTED, the defendant 
ra/dP BHIS: and the defendant JOHN HOXVIGLIA, wilfully, unlawfully and 
taowinely did combine, conspire, confederate and scree together and with 
each other and with Prank Aguiar and dates Me Concede and with others 
to violate prior to May 1, 1971, Sections 173 and 174 of Title 21, United 
States Code, and on and after ray 1, 1971, to violate Sections CIS, 641(a)(1) 
841(b)(1)(A), 951(a)(1) and 95C of Title 21, united States Code. 

1. It was part of the said conspiracy that prior to May 1, 1971, lhc 
defendants unlawfully, wilfully and knowingly would receive, conceal, buy, 
sel* and facilita.e the transportation, concealment and sale of a quantity 
narcotics drugs, to '"it, heroin, the enact amount thereof being to the 
Grand Jury unknown after the said narcotic drugs had been inserted and 

brought into the United State., in violation of Section. 173 and 174 of 
Title 21, United States Code. 

8. It was further a part of said cowpirecy that on and after lay 
I. 1971, the aald defendant. unl*tfuljy, wilfully and knowingly would 
distribute and possess with intent to distribute a Schedule I narcotic 
drug controlled substance, the enact amount thereof being to the Grand 

Jury unknown, in violation of Section. 812, 841(a)(1) end 841(b)(1)(A) 
of Title 21, United States Code. 
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OVERT ACTS 

In pursuance of said conspiracy and to effect the objects thereof, the 

following overt acts were cocnitted in the Eastern District of New York and 

elsewhere. 

1. On or about February 1 , 1963 , the defendant THOMAS MATTEO net with 
co-conspirator Janes Me Comack and the defendant JOIN! HIDIVIGLIA at the hon< 
of Me Connack In the Eastern District of Hew York. 

2. On or about and during the month of November, 1969 , the defendant 
FRANK BREEN net with co-conspirator Frank Aguiar at Aguiar's hone in the 
Eastern District of New York. ^ 

3. On or about end during the month of May, 1971 , the defendant THOMAS 

MATTEO. met with co-conspirator Frank Aguiar at Aguiar's hone in the Eastern 

District of Hew York. 

4. On or about September 26, 1972, the defendant THOMAS MATTEO -poke 

telephonically with co-conspirator Frank Aguiar in the Eastern District of 

New York. 

/ 5. On or about September 27, 1972, the defendant THOMAS MATTEO traveHe 

and entered the hone of defendant JOHN HJDIVIGLIA in the Eastern District of 

New York. 
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THP COURT: Will vou nleaoe swear him in? 

MR. CHREIN: Before Mr. McCormack is sworn, 

Honor, I believe I represented him in connection 
another matter. 

THE COURT: Let's put it all on the record. 
f 1R. MC CORMACK: Mr. Chrein? 

% 

MR. CHREIN: Yes. 

MR. MC CORMACK: Right. 

A 

Me CORMACK, called as a 
witness, having been first duly sworn by the deputy 
clerk, testified as follows: 

the WITNESS: Am I required to swear in, your 

I!onor? 

THP COURT: Do you refuse to take the oath? 

T,,r WITNESS: There is something I would like 
to say first. 

THE COURT: Surely. 

THP WITNESS: This morning, when they picked me 
up at West Street to take me to court, I asked why I 
was going, and I asked to see the paper or writ or 
whatever was aupposed to bring me. 


your 

with 


JAMES 


I wan assaulted by a Lieutenant Coffee in " 
West street. I have the names of 6 witnesses here 
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who witnessed the assault. 

He said, when I was returned to West Street 
that he was going to — are there women present? 

THE COURT: That's all right, go ahead. 

THE WITNESS: He said that he was going to 
beat the shit out of me and put me in the hole. 

Now, i have 6 witnesses. I spoke very 
respectfully. All I asked was to see the writ that 
was brought me down. 

I was flown down against my wishes from 
Dannamora, from state prison. I am serving 15 

years. No one has informed me what this matter is 
all about. No one has shown me the least bit of 
respect. I have been abused at West Street and right 
now i am highly agitated. 

THE COURT: Would you rather I ask you the 
questions later on? I understand that you were 
addicted to drugs. is that part of it? 

THE WITNESS: I have been away for three 
years, i am not addicted to any kind of drugs. 

THE COURT: All right, suppose you sit down. 

THE WITNESS: I would like to also have an 
attorney, because I want to press charges against the 
lieutenant in West Street. I want to be protected 


* f 






when I qo back to West Street. 



THE COURT: Well, I don't know whether I can 
give you an attorney to bring an action against the 
officer that you say assaulted you. 

THE WITNESS: It is the responsibility of the 
Government by bringing me down, to protect me from 
these racist fools over there who think they are goinq 
to — I will tell you, if they put their hands on me 
T am going to fight, and then there is going to be 
an assault on me. I want to press an assault charge 
against that lieutenant right now. 

THE COURT: All right, please sit down and 
let me give you a few instructions. 

I cant, at this time, entertain any appli¬ 
cation to assign counsel to bring an action. But if 
you say you require counsel to advise you of your 
constitutional rights as a witness in this trial, 
then I will assign counsel for thax. purpose. 

THE WITNESS: i understand my constitutional 
rights, i an saying that I was brought down from 
Dannamora. I was rushed on a plane without a 
chance to get any personal belongings. No one 

explained anything. They showed a body order, i 
honored the body order. 

Whon I was brought down no one explained 










anything. They brought n>e to court hera Monday. 

Let me sit in the bullpen like an animal for a few 
hours and then hrouqht me back. 

I have constantly been asking these officers 
over thare, but som6 of them seem to have attitudes. 
They have some trouble over there. Some kind of 
racial -- it's none of my business. I am doing my 
time upstate. T have no wish to cause anyone any 


trouble. 


THE COURT: But the point is -- 

THE WITNESS: The point is I was assaulted 


this morning. 


later. 


TIIF COURT: That you can bring an action on 


TIIE WITNESS: I wa3 brought down — am T 


under the jurisdiction of the attorney general? 

THE COURT: Right now you are under the 
jurisdiction of this court. You were writted down 
on a writ signed by this Court. 

THE WITNESS: Isn't it the Court's respon¬ 
sibility to protect my rights and welfare? 

THE COURT: I can only answer it this way, that 
I am not counsel to anyone. I will appoint counsel 
in this case to advise you a3 to your constitutional 
rights. 


o 
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Now, let me aay thla, evary Individual haa 
tha obligation to testify. Tha only bar, and the 
only protection you have ia your right against self¬ 
incrimination. 

How i don't know whether you intend to 
testify here. But apparently, if you were brought 
down by the Government, they have the impression thal 
you were ready to testify. 


(continued next page.) 









Aguiar 


MR. McCORMACK t No one has spoken to me, I have 


been upstate for a couple of years, Mr. Weintraub 


spoke to me on the phone — 


THE COURT: Well, that Is it. 


Weintraub, would you like to say something? 


MR. WEINTRAUB! Pardon me? 


THE COURTt Would you like to say something? 


MR. WEINTRAUB! I think the record should 


reveal that shortly after I got this case last week, 


* him in, your Honor signed a writ asking 


that Mr. McCormack be brought in. 


MR. McCORMACK: Without you knowing me. 


MR. WEINTRAUBi Then I received a call from the 


marshals, telling me that Mr. McCormack was hare but 


didn’t want to cooperate, didn’t want to testify. 


dldi't want to see me, and I spoke to him on the phone 


brA * fl y which time he related the same things 


to me and said he didn't want to speak to me about 


this matter, and I pursued it no further at tha 


point. 


THE COURTI Did you represent this witness? 


MR. CHREINi I represented this witness in 


connection with two indictments before Judge Rosling 


which were later transferred to Judge Neaher; I didn 


represent him in connection with his present 
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2 

incarceration. 

MR. McCORMACK: No, that ic Another charge 
in Queens. 

THE COURT: That is a State Court matter. 

MR. CHREIN: I represented him in connection 
with matters before this Court and for which he 
received probation. 

THE COURT: Does it have any relevancy? 

MR. McCORMACK: I received five years there — 

MR. CHREIN:If he were to testify, as 
Mr. Weintraub indicated, I don't know that he is 
going to testify or not, bat if he testifies in the 
tenor which Mr. Weintraub indicated, I have material 
that I obtained through my previous relationship 
with him which can impeach his character, and I 
would feel that I could not use it, in view of my 
past relationship with this defendant, because it 
would be hard to say how I obtained this material, 
either from my former relationship or through 
independent investigation. 

I think the Court realised the position I 
am placed in. 

THE COURT: There are ways <of dealing with 
that, too; I really don't think it will be a problem. 
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if Mr. McCormack understandably waives that 
privilege, then you can examine him, and if you can 
examine him on the information, and it is material, 
that cannot hurt the defendants, so there will be 
no conflict. 

Sometimes it helps a defendant — 

MR. CHREINt There would be another problem: 

If there were any indication to the jury that 
I had a former relationship as attorney for 
Mr. McCormack, and your Honorknows that the Jury 
does not know that I am an assigned attorney and that 
I am assigned a number of cases here, but the jury 
might feel that I am on a retainer for this ring, 
and if they feel that I represented him on a former 
occasion and I am sitting next to Mr. Breen — 

THE COURT: Why should they get that 
ir.pression? 


MR. CHREXN: They might establish a connection 
between these two bythe fact that they share a coonon 

lawyer. „ » 

• * . •# o. 

• * 

THE COURT: Everything in the world is possible. 


and particularly if you are to speculate on what a 

i 

jury might or might not think, but what are 
probabilities? 



v/ - 
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MR. CHREIN: l think substantial, your Honor. 
The usual procedure is, before accepting an 
assignment, and that 1 did in this case, would be to 
request of the government any information concerning 
my former relationship with any potential witnesses. 

Now Mr. Ritchie assured Mr. Gusman before 
our office actually took this assignment that there 
was no such problem; it is not as if we did not try 

e 

to forestall this situation. 

THE COURT: When you spoke to Mr. ttCormack, 
did he indicate that he would testify in this trial? 

MR. MCCORMACK: I haven't spoken to Mr. Chrein. 
MR. CHREIN:The name, McCormack, is not 
unusual — 

THE COURT: I am talking to Mr. Weintraub. 
f®. WEINTRAUB: When I spoke to him on Friday 
he indicated that he would not testify. 

THE COURT: Why did you bring him down, then? 
MR. McCORMACK: That is what I would like to 

Know. 

| 

THE COURT: I will ask the questions, 

MR. McCORMACK: I am sorry. 

THE COURT: Why did you bring hi* down? 

MR. WEINTRAUB: Mr. McCcrmacJ; had testified 
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previously in a grand jury, and the government has 
acquired a grant of immunity to require him to 
testify. 

THE COURT: Don't you think he has a Fifth 
Amendment right not to testify? On the trial? 

Do you think that a waiver before the grand 
jury constitute a waiver in this trial? 

MR. WEINTRAUB: I have just stated that we have 
acquired authority to seek a formal immunity pertain¬ 
ing to this case, as far as Mr. McCormack is 
concerned. 

THE COURT: Have you obtained the immunity? 

MR. WEINTRAUB: I have obtained the authoriza¬ 
tion from Mr. Henry Peterson, Assistant At to may 
General, Criminal Division. 

THE COURT: When will the application be made 
before me? 

MR. WEINTRAUB: The application is prepared to 
be made rightnow, your Honor. 

THE COURT: You have the formal application? 

MR. WEINTRAUB: Yes, I do, your Honor. 

MR. McCORMACK: Excuse me, your Honor. Before 
we go into that, I don't know what is going on here— 

THE COURT: I will explain it all to you. 








6 


Tl 

J\ 


16 

191 

1 think it is mors important that I appoint 
counsel so that he can explain it to you. 

MR. McCORMACK:1 am concerned with my welfare, 
wfch my lifts. 

You have a lieutenant who is a racist officer 
in West Street, I don't know if you are aware -- 

THE COURT: I am pretty much aware of what is 
going on at West Street, I know the warden. Warden 
Gangler, X am very aware of the conditions, I know 
the conditions better than you do. 

MR. McCORMACK: I spent seven months there. 

THE COURT: I know the situation there since 
I have been on the bench 13 and a half years, and I 
have heard inmates complain and I have listened to 
their complaints, I have been there three or four 
times — 

MR. MCCORMACK: I have the name''of"ah bffibei 
and Six othei f inmates whb Witnessed it *--- 

THE COURT: Thatis a different problem. 

You can sue the officer. 

MR. McCORMACK: Sue them? X may not be alive 
to sue them. 

THE COURT: I will see that you get the neces¬ 


sary protection 
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I will direct the United States Attorney to see 
to it that this witness is protected. 

If there is any probability of any kind of 
assault or any danger to this witness, then you see 
to it that he is properly protected. If it is 
necessary to put him in another institution, put him— 

MR. McCORMACK: I don't want to go to another 
location. 

He said he would put me in a box — 

THE COURT: What you say is most interesting to 
me and yourself, but you don't seem to understand that 
I have other business that is, the business of gettinc 
this trial continuing to completion. 

MR. McCORMACK: I understand chat. 

THE COURT: I have an obligation to advise you 
of your constitutional rights and to advise you ao 
to %hat rights you don't have, too, so that you 
understand the punishment in the event you refuse to 
testify. 

Now do you have an application to grant 
immunity to this witness? 

MR. WEINTRAUB: Yes, your Honor, I do. 

THE COURT: May I see it? 

MR. WEINTRAUB: You have it. 
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THE COURT: Oh, I am sorry. 

MR. WEINTRAUB: It Is attached to that order, 
and the affidavit is not swrn, and I have just 
signed it, and I am prepared to swear to it, your 
Honor. 

THE COURT: Since a complaint was made yesterday 
that the United States Attorney must be aware of the 
application, I insist that Mr. Trager sign them. 

You have him sign this so I know he is aware. 

MR. WEINTRAUB: Yes, your Honor. 

THE COURT: In the event that immunity is 
granted to you, it means that you cannot refuse to 
answer questions because of your right against self¬ 
incrimination because in exchange for invnunity you 
lose your right against self-incrimination, so if a 
question is asked and you refuse to answer, after 
direction by the Court, you will be committing a 
contempt of court, and if you commit a contempt of 
court, you may be sunmarily sentenced to a term 
not exceeding six months. 

MR. McCORMACK: You can give me six months 
right now. 

THE COURT: Well, first I'm going to inform 
you because I intend doing that very thing. 
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Mr. McCormack -- 

MR. McCORMACKt Okay. 

THE COURT* (continuing)— and the six months 
will run consecutively. 

MR. McCORMACK * Well, I am — 

THE COURT: We must understand each other about 
the six months — 

MR. McCORMACK* I don't think you understand 
what ray position is. 

THE COURT* I will see that you are properly 
protected and will try to allay your fears. 

MR. McCORMACK* I would like to have appointed 
an attorney right now. 

THE COURT* We are doing the best we can. 

We don't have instant counseling services. 

MR. McCORMACK: Okay. 

(continued on following page) 
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THE COURT: I havu to find a lawyer who la 
availabls, and I think, able to protect your rights 
and the probability arises — 

MR. MC CORMACK: Do I have the right to press 
assault charges against an officer that abused me and 
assaulted ms this morning? 

THE COURT: of course you have that right. 

MR. MC CORMACK: That is what I would like to 
do. 

THE COURT: That concerns the United States 
Attorney's office, I am not the prosecuting officer 
here, I am only a Judge. 

MR. MC CORMACK: Mr. Weintraub, can I speak 

to you? 

THE COURT: You are interested in pressing 
the charges and not listening to what I have to 
say about your refusing to testify; you are more 
interested in pressing the charge. 

MR. MC CORMACK: la this a trial, your Honor? 

THE COURT: This is a hearing outside of the 
trial, the trial is going on. 

1 w lll appoint an attorney to properly 
advise you, and then you will be called back into 
court and I will give you another opportunity at that 
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time, if you refuse to answer questions properly 
put to you, I may direct you to answer, and if you 
refuse to do so, you will be in contempt of court 
and be subject to a penalty of six months imprisonmen 

Aa I say, I intend to impose that sentence, 

and it will run consecutive to your State prison 
term. 

I want you to fully understand that because 
in the past, when I have done it, the witness has 
written me and said. Well, I'm going to be released, 
and I have spent a long time here, and there is no 
sense in giving me an extra six months. 

My answer to that is; 

When I told you that, I made it very clear 
that you failed to fulfil the obligation that you 
had, you refused to answer questions properly put 

to you, and I mean that six months could be an 
additional term. 

So now that you understand it clearly — 

MR. MC CORMACK: Okay. 

THE COURT: (continuing) — I will appoint 
counsel for you, if I can. 

One more question: 

Have you been in touch with the defendant 
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hare? 

You don't hava to answer that if you don't 
want to. 

MR. MC CORMACK: I rafusa to anawar. 

MR. CHREIN; Might I also requast that the 
attorney who is appointed to represent Mr. McCormack 
be advised to discuss the question of the waiver 
of privilege with him? 

THE COURT: Oh, surely. 

MR. CHREIN: And to discuss the waiver of the 
attorney-client privilege in addition, that is in 
addition to the Fifth Amendment privilege. 

THE COURT: That is right. The question may 
be moot. I don't know what course this examination 
will take. You may not have much opportunity to 
cross examine this witness, I don't know. 

MR. CHREIN: I think my most harrowing 
experience in that regard was in this very courtroom 
where a former client of mine was called unexpectedly 
to testify against the client I represented 

THE COURT: If you remember, I had — 

MR. CHREIN: (continuing) — I waived the 
privilege then, but — 

THE COURT: I had a Suffolk County lawyer, a 
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retained counsol, I fortet his name, cross examining 
a f'nv'-* rnmont witness, and during the examinat ion, 
the witness said, "You were m\r attorney," and he had 
recorded a conversation that he wanted to use against 
the oovernmont witness, and I permitted it, and then 
the convicted defendant claimed the conflict of 
interest, and the Court of Apoeal3 said there may hav 
been, but it wasn’t oreiudicial, he actually had an 
advantage. 

so I say it mav turn out that your Client 
nay have an advantage if thi3 witness waives his 
orivilege. 

MR. CHPRIN: That would depend on whether or 
not he waives. 

THE COURT: The other possibility, on the othei 
hand, is, that you will never have the opportunity 
to cross examine, vou mav never have an examination, 
and in that event, I won’t have to re-study the 
ones tion. 

MR. CMHRTN: ’That would cause other 
nuestions, too. 

T!?r COURT: I only hope to be able to deal 
with those questions before me, those questions 
which aren't before me T wouldn't even attempt to 
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answer. 

All right. 

will you aee to it that the witness is 
properly protected in this courthouse and wherever 
else he is in custody? 

I think we do have an obligation, we have a 
State prisoner, to see that ha isn't placed in fear 
of any kind. 

MR. WEINTRAUB: Yes, your Honor. 

THE COURT: And I assume that the marshals 
understand my instructions. 

I will call Warden Ganqler and see if he 
knows of anything, and if it is convenient to house 
him in any other facility, I may very well do it, — 

MR. MC CORMACK: Your Honor — 

THE COURT: (continuing) — just as a 
precaution. 

MR. MC CORMACK: Your Honor? 

THE COURT: Yes. 

MR. MC CORMACK: Like I say, I am a little 
agitated, I am trying to make myself clear, I 
don't want any separation, I am doing fine in the 
population in West Street, the trouble that I had 


had nothing to do with any inmates there, I don’t 
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want to he transferred :o any other facility. 

I didn't want to be brouoht down here, I 
think I should have been shown the courtesy of 
somebody talking to me before they flew me down, but 
besides that, the trouble I am having is only with 
a racist lieutenant. 

THE COURT: Do you care to identify him? Can 
vou tell us what his name is? 

MR. MC CORMACK: His name is Lieutenant 
Coffee, he was in the receiving room this morning, 
and -- 

THE COURT: Coffee, Coffee? 

MR. MC CORMACK: Coffee, Coffee, ves. 

I have an officer who witnessed it and I 
have the names of six other inmates who are willing 
to come into this court and testify to what haopened, 
I was very respectful, all I said was, that T wanted 
to know why I am going to court and if they have a 
body order or a court order. 

T felt T was entitled to see that. 

He says, "net in that —- -- well, he says, 

Oet in that Cod-damned bullpen or I'll kick your 
fucking ass.” 

T said, 'You are not going to kick anybody's 
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And he pushed me into the bullpen before I 

even — 

the COURT: You will agree that there are no 
indications on your body or face? 

MR. MC CORMACK: There was no beating. 

THE COURT: A pushing, is that what it was? 

MR. MC CORMACK: No, he said, "When you 
return from court, you are going to be put in the 
box and then we'll see what happens." 

THE COURT: I will talk to Warden Gangler and 
make certain — 

MR. MC CORMACK: I just want to go back to 
West Street and go back in the tank where I was and 
not be bothered by this — i did — I did nothing 
wrong, I didn't commit any infraction of the rules. 

I am serving 15 years in Dannamora, I was 
brought up here, I have been acting like a 
gentleman, 

I think I spoke to you like a gentleman, like 
a gentleman on the phone — 

M R . WEINTRAUB: Ivill agree with that. 

MR. MC CORMACK: Right. 

For some guy that may be a racist or whatever 
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McCormack 

his reasons are to impress other guys, all I want 

to do Is to be left alone and go back, I mean in the 
tank. 

I am doing ray time over there. 

Okay, if you want to bring ms in oourt and 
go through this procedure, well, go through it, if I 
have to take the oath or whatever this legal 
technicalities are, fine, I will do it, all I want to 
be is not to be harassed when I go back to West 
Street. 

THE COURT: I will see to that, I will mention 
this to Warden Gangler about the Lieutenant Coffee 
and to make sure that Coffee has little or no 
contact with you or anyone under Coffee's supervision 

MR. MC CORMACK: I mean I j ust don't want to 
be put in a box. 

THE COURT: You won't be put in a box for this 
claimed offense, and what I'm talking about is a 
refusal to move when told to move. 

MR. MC CORMACK: I don't talk to officers, when 
I speak I rspeak respectfully. 

I want to state on the record that if this 
Lieutenant Coffee does use any physical thing, I am 
going to defend myself to the best of my ability. 
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McCormack 
THE COURT: Well, 
MR. MC CORMACK: 



aa one Judge — 

I am not a tough guy, I am 


THE COURT: Aa one Judge aaid to me when hia 
grandson came home with a black eye, I asked him how 

he got it, he said, "I hit the other fellow firat 
in self-defense — H 

MR. MC CORMACK: Well, it may work out that 
way, I might not be in condition, but I am going to 
resist until I can't resist any further. 

THE COURT: The international powers call it 
the defense of territorial integrity. 

MR. MC CORMACK: I am agitated but — 

1*HE COURT: Calm yourself, think about it, 

I’m sure all your problems will be resolved, at least 
through the — 

MR. MC CORMACK: I have 15 years —— 

THE COURT: That I can't do anything about, 
as to the officer at West Street, we will see. 

MR. MC CORMACK: All right. 

THE COURT: All right. 

Gentlemen, you will have to eat fast this 
afternoon. 


Be back at 1:30. 

(At 12:50 o'clock P.M. 


a recess was taken.) 
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AFTERNOON 8E8SION 
(1>30 p.m.) 

(The following occurred in the absence of the 


jury i) 


THE COURTt Please be seated, gentlemen. 

I have appointed Mr. Passalacqua for 
Mr. McCormick and Z advised him of your relationship 
with Mr. McCormack. And, Mr. Chrein, you are at liberty 
to consult with Mr. Passalacqua in the presence of 
Mr. McCormack. 

MR. CHREIN* In view of the circumstances, I 
would only do so on request, rather than there be any 
posaible position that I am tampering with a g over inner t 
witness in a case that I am on trial on. 


THE COURT* But we don't have the problem yet, 


I agree. 

But there is another corollary problem that 
I want to point out to you. You pointed ->ut that 
the government said they would call Mr. McCormack. 

I don't think that's a grounds for a mistrial. 

MR. CHREIN* It is not a questionof the govern¬ 
ment saying that they would call Mr. McCormack. 

Mr. Weintraub at some length indicated precisely 
what Mr. McCormack was going to say • Mr • Breen' s name 
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was dropped on a number of occasions during that 
opening. 

THE COURTt I get the full thrust of your 
argument. The point is thisi again, I say, I do not 
think th± that is grounds for a mistrial because it 
is clear that this wasn't testimony. This is what 
he hoped to prove. 

MR. CUREIN: But, your Honor — 

THE COURT! Excuse me. Let me finish. There are 
many instances in which the government says they 
hope to prove something and they can't. Now normally 
the defendant has a perfect right to say that they 
said they were going to bring Mr. 8o-and-so and they 
didn't bring him. 

Now was he an important witness? You take that 
into consideration. 

MR. CHREIN: On the other hand, your Honor, 
it is very hard because the jurors — 

THE COURTt T wanted to complete the thought. 

MR. CHREIN! I am sorry, I didn't mean to 
interrupt you. 

THE COURT! The corollary of the problem is 
whether you will comment to the Jury that they 
failed to bringMr. McCormack after they said that. 
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Now in my humble opinion, they have forgotten 
about Mr. McCormack. They have forgotten what the 
government said they intended to prove, except in a 
broad outline. You can speculate they remember whatever 
Mr. Weintraub said, everything that Mr. Weintraub 
said. I will charge that it is out of the case. They 
don't have Mr. McCormack. And I want to know whether, 
having denied your motion, whether you are going to 
the jury, if Mr. McCormack doesn't testify, and say, 
they said they would bring Mr. McCormack. Aid why 
didn't they bringhim? 

MR. CHREINs Well, your Honor, I think that I 
do not have to fortify a claim by waiving a fallback 
argument to the jury, because when one's underpinnings 
are shot out, one hangs byone's hands. 

THE COURT: If that is what you intend to do, 
and I have a perfect right to ask you whether you will 
comment on it, then I will permit the government to 
bring Mr. McCormick in and ask him questions, and 

then say, "Court's examination." There are two sides 
to that coin. 

I think, having conceded that the government in 
good faith brought Mr. McCormack down -- 

MR. CHREIN: I would, your Honor _ 
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THE COURT: — that you must make a choice. 

MR. CHREIN: Well, I would say this — 

THE COURT: Excuse me. Let me expand on that. 

I do not say you can’t argue to the jury that 
the failure to bring enough evidence, or that they 
could have brought Mr. McCormack in. I am talking 
about a statement now that Mr. Weintraub saidhe 
would bring him in, and why didn’t he bring him in 
when we all know he did bring him in, and he produced 
him to testify, at least as of this moment. 

MR. CHREIN: Well, your Honor, I see the point 
tnat your Honor is driving at, but the fact still 
remains that the opening that Mr. Weintraub made 
was in somewhat greater dtoil possibly becauseof the 
long duration of this alleged conspiracy, but in 
any event, the opening that we heard in this case 
was then at somewhat greater length and in somewhat 
greater detail than we normally experience in trials 
in this Court. 

But to a certain extent it is true Mr. Wteintraib 
disclaims any intention to testify. It is true that 
Mr. Crohn and myself, I believe, advise the jury that 
this wasn't testimony. But the fact is that they 
heard it. The fact is, they cannot separate it. The 
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fact is, that the first time my client's name is 
mentioned in this courtroom, or any alleged acts 
attributed to him within the opening remarks in 
regard to the proposed testimony as to Mr. McCormack. 
It is true that because of the involved, complex 
nature of this conspiracy or of this alleged 
conspiracy, rather, that it is quite possible that 
the jurors might fill in from the opening subliminal- 
ly -- and — 

THE COURT: That only you and the psychologist 
can tell, because I can tell you this — 

MR. CHREIN: On the other hand — 

THE COURT: -- that except for the mention of 
Mr. McCormick, I have no recollectionthat his name 
was mentioned in the opening. I have no idea what his 
testimony is, and to this point, I don’t know what 
his testimony is going to be. 

MR. CHREIN: I had a strong recollection if 
only for the reason that my impression of the quality 
of the government '3 case — 

THE COURT: All right, gentlemen, I get your 
point. Let's see what happens. You are preserving 
all points. 

Is Mr. Chrein persisting, then you ask me for 
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permission to bring Mr. 'fcCormick in and ask him 
questions before the jury _ 

MR. CHREZN: I just want to make one furthe r 
point — 


THE COURTt — I think the jury should have a 
fair picture, and not such a distorted one _ 

MR. WEINTRAUB: Yes, your Honor. 

MR. CHREINs I would just want to make one 
further observation. I do not attribute in anyway 
any bad faith to the government in regard to their 
opening, as to their statement or the offer of the 
proposed testimony of Mr. McCormack. 

On the other hand, Mr. McCormack's attitude 
in this court earlier today comes as no surprise, we 
did not have a session yesterday because the 
government was anticipating a question of immunity 
under Section 6003 of Title XVlii. 


There was an immunity problem. So they had 


some 


fair warning before they opened. 

THE COURT: That he would be a difficult witnes 
MR, CHREIN: And possibly would refuse to 


■ 


testify. 

THE COURT* That is always a possibility. But 
I do not think that there was a certainty that in the 
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Q Do you recall any member# of the District 

Attorney's staff or the IAD saying what is your source of 
supply? Do you recall that question being asked? 

A It might have been, yes. 

Q Did you agree to cooperate in catching police 

officers taking bribes but also cooperating so far as your 
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14 

15 

16 

17 

18 

19 

20 
21 
22 

23 
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25 


knowledge of the narcotics trade was concerned? 

A Ho. 

Q You were not. Only for police officers; is 

that your testimony? 

A My thing was I worked with IAD. 

I never worked wtih Qablloni. He was Chief of Narcotics 
in Queens. I never worked with him. 

Q Do you recall saying to any law enforcement 

official — let's talk about it this way — prior to the 
late part of '72, do you recall telling any law enforcement 
official that Thomas Mattio was supplying you with heroin? 

A Bis name had popped up. 

Q Tell us where and when his name popped up and 

who you were talking to? 

A It Just popped up more or less like I think 

it had something to do with Tyler Somas. They didn't go into 

detail — Just his name ldd pop up, though. 

Q Did you learn that Mr. Mattio had been 
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Aguiar - cross/Krohn 

8 h 0 t In or about 1972 — September? 

A 

Yes. 

Q 

How did you learn about that? 


I received a telephone call. 

Q 

Did you read about it in the newspapers as 

well? 

A 

Yes. 

Q 

Did you read in the news papers that Mr. Mattio 

had been 

found with five bullets in him and that there was 

a package 

of money — a large sum of money found in the 

vicinity 

of Mr. Mattio? 

A 

Yea, I read that. 

Q 

Did you then come with your lawyer and a 

member of 

the Police Department of New York City and ask to 

see a U. 

S. Attorney? 

A 

Yes. 

Q 

How much time elapsed after you learned of 

the Mattio shooting, did you come to see a U. S. Attorney? 

A 

I believe it was the following day or a day 

after. 

Q 

If I told you that you previously testified 

at asothei 

proceeding that it was three months later, would 

that refresh your reoollection? 

A 

No, it would not. 
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Q Did you see Mr. fitchie of the U. S. Attorney 1 ! 

office In this building? 

A Can I be clarified? I seen two U. 3. Attorneys 

Q Was Mr. Ritchls one of the U. S. Attorneys 


that you saw? 


Mr. PUcclo — 


On the occasion of Mr. Mattlo's shooting I seen 


Q Did you ultimately speak to Mr. Ritchie here 

in this building? 

A Yes. 

Q Is it not a fact with your attorney you lay* 

claim to the money found In the house where Mr. Mattio was 


shot? 


Lay claim to? 


Q Yes, did you tell the Government that that 

was your money? You were making a claim for It? 


No, I acknowledged the part that was mine. 


200 — 


Q How much did you say was purs? 

A $250,000. 

Q Is it not a fact that the very first time 

you ever told any law enforcement official; city, state or 
federal level that Mr. Mattio was your supplier, when you 
came to this building to make a claim for that money? 

THE COURT: May I have the question again. 
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2 

Mr. fihanlro? 


3 

(Record read.) 


■ 

THE WITNESS: No. 



Ci Can y° u to11 us when prior to that time you 


1 

ever told any law enforcement official _ 


7 

A I believe the day after IAD came up to my 


8 

apartment — 


9 

Q Would you fix the time of that,please? 


10 

THE COURT: If you can’t fix the day — 


11 

A I believe — 


12 

T'in, COURT: — try to fix it with respect to 


13 

an event. 


14 

THE WITNESS: They informed me that Mattio 


15 

was shot and I knew about it — I read it in that morn¬ 


16 

ing's paper — they always advised me that they were 


17 

aware that he was my connection. 


18 

THE COURT: What did you say to that? 


19 

THE WITNESS: I say3 well, I refused to give 


20 

them any statement unless I 3 peak to a U. S. _ 


21 

U. C.. Attorney. 


22 

Ion't It a fact when you came to the U. S. 


23 

Attorney's office and discussed the matter of the shooting 


24 

that someone in the U. S. Attorney's office gave you advice 


25 

about not going into Suffolk County — do you recall that? 

7 
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A I was advised not io go into Suffolk County. 

Q Weren't you advised you should not go there 

because the police wanted to talk to you about the shooting 
of Mr. Mittio there? 

A I was advised not to go there because — in 

case of any — you know — occurrence of — I didn’t know 
who the third party was as far as — 

Q With a third party — 

A I knew Alex, I knew Mattio, Breen — well, 

Mattlo and Breen had desolved their partnership — 

MR. KROHN: I didn't ask that question. 

MR. CHREIN: I would object to that. 

THE COURT: Strike it out. 

Try only to answer the question. 

Q I will withdraw the question. . 

You were in the U. S. Attorney's office and 
advised not to go to Suffolk County because you might be 
questioned with respect to the Mattio shooting; is that 


correct? 


I believe they advised me of that and other 


reasons why not to. 


25 


Q 


Do you recall who gave you that advice? 
Offhand, no. 

Incidentally, Mr. Aguiar, can you estimate 









warden and advise the warden that there have been * 
threats. I told him, "Tie Judge is going to do that 
courtesy, I understand, so why do you want me to do 
if? 

THE COURT: All right, bring him in. 

Now, Mr. McCormack, I signed an immunity order, 
which is the following : 

"Ordered that James McCormack answer all ques¬ 
tions directed to him during the aforesaid trial in 
the Eastern District of New York" ~ and the trial 
refers to United States of America against Thomas 
Matteo and Frank Breen. 

"It is further ordered that James McCormack 
shall not be excused from testifying or producing 
books, papers or other documents on the ground that 
the testimony may incriminate him or subject him to 
penalty or forfeiture. 

further ordered that no testimony or 
other information compelled under this order or any 
information directly or indirectly derived from • uch 
testimony or other information may be used against 
James McCormack in any criminal case except a prose¬ 
cution for perjury for giving a false statement or 
otherwise failing to comply with this order." 

Let the record show that the witness has turned 
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1 

4 his back on the Court. 

2 

MR. McCORMACK: I haven't turned my back on the 

3 

Court. 

4 

THE COURT: I want you to know that this protect 

5 

you against the use of any testimony given at this 

6 

trial. And I expect that you will answer any and all 

7 

questions put — proper questions put to you by the 

8 

lawyers. 

9 

I further want to advise you that in addition 

10 

to the possible penalty of six months for a criminal 

11 

contempt of court you may be subject to the penalty 

12 

arising from violation of probation. 

13 

p 

MR. McCORMACK: That's no way possible, your 

14 

Honor. 

15 

THE COURT: Well, do you understand what I'm 

16 

saying? 

17 

MR. McCORMACK: No, I don't understand what 

18 

you're saying. I want to get an attorney of my 

19 

own choosing. You sent some kind of lawyer up here 

20 

to see me, to try and coerce me and yell at me and 

21 

scream at me, and didn't listen to a word I said. 

22 

Now I'd like a lawyer of my own. I think being 

23 

that you brought me 500 miles down, I don't know what' i 

24 

going on, I tried to explain about this thing, nobody 

25 

wants to hear it. 
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THE COURTx Listen to me, Mr. Cormack, you 
are not setting the rulet in this court. 

MR. McCORHACK: No, but I'm here, and I didn't 
ask to be here. 

THE courts You are going to answer the ques¬ 
tions or bo Isold in contempt of court. 

HR. McCORHACK: Well, right now I want a lawyer 
and without a lawyer I'm not answering any questions. 

I -- 

THE COURT: Mr. James McCormack, will you take 
the oath? 

MR. McCORMACK: I want a lawyer. Am I entitled 
to a lawyer? 

THE COURT: I am directing you to take the 

oath. 

MR. McCORMACK: Without a lawyer? 

THE COURT: Yes. 

MR. McCORHACK: Well, 1 Iiave to speak to a 
lawyer or something, I'm sorry. 

THE COURT: I'm directing you to take the oath. 
You are disrupting this trial, Mr. McCormack. 

Ho, you don't have to turn to the defendants 
to ask for their advice. 


MR. McCORMACKi I am asking my ex-lawyer there. 
THE COURT: lie's not your lawyer in this case. 
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MR. McCORMACKt Well, who la my lawyer? 
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THE COURTt Mr. Paasalaoqua. 

MR. McCORMACKs Z don't know Mr. Paasalaoqua. 

THE COURTS I appointed Mr. Paasalaoqua. I 
know him, and that's enough. 

MR. McCORMACKs He's not representing my 
Interests. 

THE COURTS Well, you can decide to represent 
your own, but you are not delaying this trial, 

Mr. McCormack. 

MR. McCORMACKs I'm not trying to delay a trial 
I've down here since Friday. I'd like a phone call 
and call my own lawyer. 

THE COURTt The Clerk is directed to administer 
the oath. 

THE CLERKs Raise your right hand. 

MR. McCORMACKs I don't see why you are getting 
antagonized at me. L was here this afternoon and 
I explained everything. 

THE COURTS Administer the oath. 

THE CLERKs Mr. McCormack, will you raise your 
right hand, please. 

THE COURTS Please rise and repeat the oath 
after the Clerk. 



23 


(Continued on next page.) 










JAMES MCCORMACK, 
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called as a witness, having 
been first duly sworn by the Clerk of the Court, 
wan examined and testified as follows* 

THE WITNESS: Yes, and I'd also like an attorney 

THE CLERK: All right, be seated, please. 

THE WITNESS: What's this lawyer you assigned 

to me? 

THE COURT: Mr. Passalacqua, would you please 
take a seat over there. 

THE WITNESS: Yes, he doesn't represent me. 

I don't know who he is. 

THE COURT: Well, you don't have to take his 
advice. He'll be available — 

THE WITNESS: He didn't give me any advice. 

THE COURT: Will you sit there, Mr. Passalacqua. 

Will you ask the questions, Mr. Weintraub. 

Now first let the record show, as you indicated, 
that this witness testified before the Grand Jury. 

MR. WEINTRAUB: That's correct. 

THE COURT: Is that correct? All right. 

Mow, it's my understanding that you have no 
objection to waiving the privilege between yourself 
and Mr. Chrein, that whatever conversations ~ 

THL WITNESS: I have an objection to waiving 
that also, yes. Mr. Chrein was my attorney. Anything 
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I say may jeopardize whatever is happening here. 

Mr. Chrein represented me, he knows my whole back¬ 
ground. He represented me on two bank robberies and 
he also was familiar with an attempted murder, and 
if there is — if I can take that privilege, I'd take 
that also. 


(Continued on next page.) 
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McCormack - direct 
THE CLERK: Grand i ury minutes —- 
THE COURT: Well, I won't proceed. I understood 
Mr. McCormack was ready to waive that privilege. 

THE WITNESS: I didn't say — I didn’t say that. 
THE COURT: Give Mr. McCormack the opportunity 
to call a lawyer. He'll be called back tomorrow. But 
I will do a lit le research on my own, because I don't 
want to affect the rights of this defendant. But when 


I am fully sure of what penalties may be imposed against. 
Mr. McCormack, I'll bring him back. 

THE WITNESS: Also, your Honor — 

THE COURT: You are excused. You are excused. 

THE WITNESS: While I'm under Oath, I'd like to 

say — 

THE COURT: I called the Warden. 

THE WITNESS: Yes, that's what I wont to talk 

about. 

THE COURT: And I told him what your complaint 
was, and they'll look into it. 

Now you are excused. 

THE WITNESS: Okay. 

(Witness excused.) 

THE CLERK: Grand Jury minutes of James McCormac)., 
marked Government's Exhibit 25 for identification. 
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he had been told by the Court that the Court had called 
the Warden. 

THE COURT: Oo ahead. 

MR. MCCORMACK: Is it all right if I remove my 

jacket? 

the cour' 7 ’ : no, it's not all right. 

Do ycu want to show some bruises? 

MR. McCORMACK: Yes. 

THE COURT: Oh, sure. Remove your jacket. 

MR. McCORMACK: ^his is — 

THE COURT: 1 see some scratches on the left 
shoulder. 

MR. McCORMACK: Scratches. 

THE COURT: Scratches on the back. 

MR. McCORMACK: Yes. I was attacked by six 
deputies. 

THE COURT: Six deputies? 

A MARSHAT.T.: Not deputies, but correction offi- 

cerr». 

MR. McCOPMAC"- Six hacks over there. 

THE COUR'*’: "Six hacks over there"? 

MR. McCORMACK: Yes. 

THE COURT: You say they did that? 

MR. McCORMACK: I have the reports in my pocket 
and I have plenty of statements from witnesses. 
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THE COURT: All right. 

MR. McCORMACK: That was after T told you I was 
goinn to be placed in seoregation for refusing to testi¬ 
fy. 

THE COURT- All rioht. Mow, that's all on the 

record. 

T see a scratch on vour rioht shoulder, a scratch 
on vour loft shoulder, a scratch over the — 

rn. McCormack: vou don't se* the VicVs in the 
stomach. T haven't seen a doctor. You don't see the 
kicks jn the stomach. 

TUP COURT : T do not see that. 

mr. McCormack* tjo. m hey don't leave any marts. 
* r hey cot a nrettv eeod way of doinn it. 

” !,r '" nT,t> ' T ’' in the back — let me describe the 
serafchee on the hack. Two scratches over the rioht 
side of the back. 

All ri*iht. Mow vou can put. vour shirt on. 

MR. McOORMACVr Also — 

tup court • vr,u made a record that yon have 
the scratches and somedav you may be able to prove that 
the guards did it, Nit that is not why you are here and 
vou arc not noine to take all my time to tell me about 
your complaints. You are — 

mr. McCormack- t am lapHpr for the protection 
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ami 

tc *• 


n»r rorjPT; vow wait. You are here to test! f , 
you -re writ ted down here to testify and I want 
U J '" v,i,ot ' hf ' r Y°u are ready to take the oath? 

;V * ^cCOPMACr: Yes, I am ready to take an oath 


hut hold it. 1 am looking for protection from the ronrt 
T,|r rnT, ^T: Administer the oath. 


Mp - McCOPMAO'.: What. do I do? 

T,Tr coprt• Administer it again. 

mp. Me ohmai’K: I haven't seen a doctor or 


anything. 

MH. PASSALACOUA: After you qet off the stand, 

then we'll ask the Court for some sort of protection. 


14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


The Court will advise you. 

THF. COURT: Administer the oath to the witness. 
MR. PASPALACQUA: One thing at a time. 

^ ‘ M <■ COpmack, having been first duly sworn 

by the Clerk of the Court, was examined and testified 
as follows: 

THE COURT: Mr. Weintraub, put your questions to 

[ the witness. 

XAMINATION 
Y MR. WEINTRAUn: 

0 


25 


A 


Your name is James McCormack? 
That's right. 










McCormack 



2 

3 

4 


0 

A 

0 

A 


Do you know a man named Thomas Mattio? 
I know him. 

Is he in the Court? 
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I think that's (indicating) him, yes. 


5 

6 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


0 Which one? Which man? 

A Sitting at the end. 

0 Which end? 

A Right there? Thomas.. 

MR. KROHN: I'll stipulate. 

THE COURT: which end? 

THE WITNESS: At the end of the table. 

THE COURT: What is he dressed in? 

THE WITNESS: Dressed in a suit. 

THE COURT: will you stand, Mr. Mattio? 

Is that the individual you pointed out? 

THE WITNESS: That's the guy I know, yes. 

THE COURT: All right. Let the record show the 
witness pointed out the defendant Thomas Mattio. 

BY MP. WErNTRAUB: 

Q How long have you known Thomas Mattio? 

A I can't recall off-hand. 

0 Well, would it be years? 

A I have been in prison for sixteen years, sir. 

I can't recall off-hand. 


25 


0 


Did you — do you recall back in 1968, during 
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the Spring, that you had a parole violation? Do you remember 
that? 

A Vaguely I remember, yes. 

0 You went back in for sixty-two days, for viola¬ 

tion of your parole? 

A I couldn’t tell you how long I went in but, yes, 

there was a violation sometime in '67 or '68. 

0 And just before you got violated, what was the 

reason you got violated? Do you remember that? 

A The reason I got violated? 

0 Yes. 

A One, for living with a woman that wasn't my wife 

and one for being out of work or something like that. 


work; right? 
A 
Q 

right? 

A 
0 
A 

0 
A 


You didn’t notify them that you were out of 

Something like that, yes. 

And you didn't notify them that you had a car; 

T don't remember that. 

What kind of car did you have back then? 

I don't remember that either. 

Did you have a car? 

I don't remember if I had a car. 

Can I make a statement while I'm under oath? 
THP COURT: No. Just answer questions. 



25 
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8 1 

THE WITNESS: Oh, okay. 


2 

Q Okay. What were you doing for a living just 


3 

before you were violated in the Spring of ' 68 ? 


4 

A Just before? I was working in Drake's Bakery. 


5 

THE COURT: Will you please put questions that 


6 

directly bear on this conspiracy, to find out Whether 


7 

the witness will or will not answer? 


8 

MR. WEINTRAUB: Mark this, please, did you mark 


9 

that already? 


10 

THE CLERK: Yes. It's marked. It's Government 


11 

Exhibit 25. 


12 

MR. WEINTRAUB: Just a moment, your Honor. 


13 

& 

THE COURT: Let the record show that the 


14 

witness is consulting with Mr. Passalacqua. 


15 

BY MR. WEINTRAUB: 


16 

0 In October of 1971, did you have a meeting with 


17 

the defendant Thomas Mattio at a place called the Pow Wow 


18 

Lounge on Lexington Avenue in Manhattan? You met him there; 


19 

didn't you? Do you remember that? 


20 

A Are you telling me I met him there? 


21 

Q I'm asking you. 


22 

A At the moment I can't recall. 


23 

0 And at that meeting, didn't Mr. Msttio ask you 


24 

if you wanted to get into dealing drugs for him, make some 



25 


money? 
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I -- I have to answer these questions but I 


2 also have to explain that for the past eight months. I've 


3 been in intensive psychotherapy at the Adirondacks Correctional 


4 1 Treatment Center. There are five doctors that will come down 


5 and tell you, I've been undergoing intensive psychotherapy for 


6 six days a week for eight months. They've been giving me 

7 chemicals. They've been working on my mind and everything 


8 now. 


What you are asking me to remember here is four, five 


years ago, or seven years ago. 


Do you remember? 


I don't — 


Did that happen? 


Did I what? Did he offer that? 


Did he offer that? 


I don't recall. 


I'm going to show you Government's Exhibit 25 at 


'3 page three. I'd like you to read from the top of the page 


19 to line seventeen and I ask you if — well, just read that 


20 for now. 


Yes. When was this exhibit taken? 


The date is on the front. 


In the Grand Jury minutes? Yes. At the tiste 


24 |jthey brought me here also r was under heavy sedation. Dr. 


I Pyera of Kev GArdens will testify to that. 




25 
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1 0 Would you read the pane, please? 

2 A This sounds familiar hut whoever wan taVino this 

3 down wan askino no the questions. T wann't makino the stnte- 


4 ments. 


r- sht 


8 | asked? 


n u 4 . do you remember those ouestions being 


T don't roporher all of them, no. 

'•'I- 1 you appear in that Grand Jury? 

Vr ' ,? . T remember appearino in the Grand Jury, 
’'ces that refresh your recollection now as to 


13 what happen^* i n October of 1^69? 


’To, it doesn't refresh my recollection. 

bo you remember the ouestion, "A week later did 


16 you meet with Mattio at ty, r r> ow t./ ovr?" 

17 ""'is ir line oioh.t and line nine of pane three. 

18 "Answer: Approximately a week later." 

19 I ”0 vou remember that ouestion? 

I 

20 A You're ashing me to remember ouestions from a 

2 1 f-w /oar:; noo and T' vr« told you what I've undergone in the 

22 past few yean , and at the time of that Grand Jury I was 

23 drugged. . .t- taken from Krw Gardens, nr. Pyers, the psychia- 

24 triflt, dri oe 1 me . 

25 ° T ? that nr ; accurate description of the ouestion 


f 
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and answer that you gave? Do you racall? 

A I'm trying to answer you, air, and I'm trying 

to explain to you tha atata of mind that I vat in and tha atat 
of mind I’m in right now. i havan't racaivad any madication 

today, i havan't aaan a doctor. I alapt on tha floor last 
night. 

MR. WEINTRAUB* Your Honor, I aak that tha answei 
ba atrickan aa unraaponaiva. 

THE COURT* Ho. It ia unraaponaiva but it ia 
quita ravaaling. 

Tha only question ia, do you remember that 
gueation being aakad in tha Grand Jury? 

THE WITNESS* Wo, I don't. 

Q Had you apokan to any lav anforcamant officiala 

bafora you appaarad in thia Grand Jury? 

A I spoke to savaral, yes, 


tact them? 


Did they contact you originally or did you con- 


They contacted aw, 


Q They contacted you? 

A Tea. I read in the paper Mr. Mattio was shot 

and I called the hospital, to see what hia condition was. 
They contacted me after that. 

0 And did you cooperate with them? 

A In what manner? 
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Q Did you tall than what you were doing with 

Mr. Mattlo? 

A I told than I wanted to know what happanad to 

Mr. Mattlo and if there was anything I could do to help him 
becauae he was ahot in the back five times, 1 would. 

Q You're a friend of Mr. Mattlo'a for a long time? 

A My brother is godfather to his children. I'm 

not a friend of his for a long time. I only know Mim for a 
short time. 


Q 

A 

0 

A 

0 


Do you know a man named John? 

But I don't like anybody being shot in the back. 
Do you know John Indiviglia? 

I think I worked in a supermarket for him. 

Did you have any other dealings with Mr. 

Indiviglia? 

A Offhand 1 don't know. Maybe socially, I don't 

know. You're going back to when now? 

Q I’ll give you a specific date in a minute. In 

February of 1968, did you meet John Indiviglia? 

A At this time, I don't recall, and again I'm 

going to repeat that I'm sick and I haven't received any medi¬ 
cation and I'm very confused. 

THE COURTj I don't think we have to continue 
with this fruitless search. I just find that this 
witness is willfully failing and refusing to answer 
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evidently had sane psychology? 

A I said that they had — 

Q Some knowledge of psychology? 

A Courses In public relations. 

Q Public relations. That's the term you used. 

You said that they pointed out to you that you 
had been the fall guy, that you had been going to jail all of 
that time for sticking up banks and making maybe $2,000? 

A Is that what you said to me? 

Q No. This is what you said to me. Is this what 

you said to me? And that the other guys — 

A I don't remember. 

0 That the rest of them were making big money? 

Do you remember saying that to me? 

A No, I don't. Do you? 

MR. PAS8ALACQUA: I'm not privileged to answer 

any questions. Give him your recollection. 

A (Continuing) No, I don't remember saying every¬ 

thing you're saying now. 

0 Do you remember saying to me that, if you chose 

to, you could get on this stand and you oould prove that Mr. 
Mattio didn't have anything to do with Aguiar? Do you remem¬ 
ber saying that? 

A With Aguiar? 
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0 Yea. 

A Oh, yea, I can prove that. 

0 How can you prove that? 

THE COURT: Well, objection auatained. I won't 
permit this examination to wonder all over the field. 
It is juat a waste of time. 

Ho question in my mind that this witness has 
committed a contempt of Court. 

I defer any sentence until after I hear the 
whole case and see that — and understand that — the 
consequences of his failure and refusal to testify. 

This witness is excused. You might keep him 
at West Street until tomorrow. 

I expect that he will be returned to the insti¬ 
tution from whence he came probably sometime after 
tomorrow. I do not want -- 

A MARSHALL: He'll be held, your Honor, until 
the writ is satisfied. 

THE COURT: I think hold him until tomorrow. 

You are excused, Mr. McCormack. 

A MARSHALL: Okay. 

THE WITNESS: Your Honor, do I return now to 
this bare cell that I'm in, without any medical treat- 
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THF COURT: I do not make any determination on 
your statement. I find that your Statements are abso¬ 
lutely worthless. I do not believe a thing you say. 

I do not say that you have not been assaulted 
and I do not say that you did not sleep on the floor. 

I would say that in the absence of any other testimony 

about the conditions, I would not take your statements 
at face value. 

THE WITNESS: Well, there are witnesses. 

THE COURT: Your behavior before me indicates 
that you have no more regard for the truth than you 
have for a fly on the wall. 

THE WITNESS: No, you're mistaken. I'm willing 
to sit up here and tell the truth. 

THE COURT: No. You've had your opportunity, 

Mr. McCormack. 

THE WITNESS: No, no. 

THE COURT *. You may — 

THE WITNESS: I'm talking about medical treat¬ 
ment . 

THE COURT: I know. it is available at West 

Street. 

THE WITNESS: I haven't slept. It's available? 

They -- 
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THE COURT: I know. 

the WITNESS: Deputy Pox is downstairs willing 
to come up. They refused to let me ses a doctor. 

THE COURT. I will not listen to any complaints 
about west Street. ! have no petition by you. if you 

file a petition - incidentally that’s in the Southern 
District, so you may want to file it in the Southern 
District and let somebody consider it there. But I 
have no jurisdiction under your claims. 

THE WIT*ESS: is this man still my attorney? 

THE COURT: He is your attorney for the purpose 
of advising you of your rights in this lawsuit. I do 
not appoint him to prosecute any claims you have. 

You make that application to a Judge in the 
Southern District. 

THE WITNESS: I don't know anything about appli¬ 
cations. i know I want to press charges against these 
officers that assaulted me. 

THE COURT: You are free to do it. You go right 
ahead, i am not here to listen to that. 

MR. KROHN: If the Court pleases, if your Honor 
has made a determination that the witness McCormack 
i« not going to be called in this matter, just for the 
record, in order to preserve the claim, i am renewing 


25 
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2 

my request for a mistrial. 


3 

THE COURT: of course that is denied on the 

• 

4 

ground that you stated, but there are interesting varia¬ 

. 

5 

tions and possibilities of modification ofmy order here 


6 

and I am trying to keep them all in mind. 


7 

One of them Is if Indeed Mr. Breen is not sub¬ 


8 

ject to a violation under Section 846, and if I inter¬ 


9 

pret the charge as being that, then your representation 


10 

of Mr. McCormack, which is the big stumbling block 


11 

here, is removed, and then I would permit the govern¬ 


12 

ment to examine Mr. McCormack in the manner in which 


13 

Mr. Weintraub examined him, with relation to the testi¬ 


14 

mony he gave at the Grand Jury, and then let him tell 


15 

the Jury that he doesn't remember and let them consider 


16 

whether he does or does not. 


17 

MR. WEIHTRAUB: Your Honor —— 


18 

THE COURT. Then It will only be against Mr. 


19 

Mattlo. 


20 

MR. WEINTRAUB: At this time the government 


21 

would request an adjournment of the trial for appointing 


22 | 

different counsel for Mr. Breen, because without — 


23 

THE COURT: Do you know what that means? I 


24 | 

then declare a mistrial and start all over. That would 


25 

b# much easier. 



I 
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Frankly — and I do not like to measure the 
value of testimony offered by a witness, but in the 
entire context of this case, and on testimony that I 
have heard, Mr. McCormack's testimony is less than 
worthless, and why you would press for a mistrial 
and take up the time of this Court is beyond me. 

He is either feigning some kind of emotional 
instability or actually is somewhat disturbed. 

Now, I personally — I have some suggestion 
that he is just a plain faker. He knows when he wants 
to work out a deal. He's so anxious to get out of 
the institution he's in, that he'll testify against 
Mr. Mattio, at least that was the indication, if he 
were guaranteed he'd get out. But he wants that guar¬ 
antee. 

Now, he seeks some kind of approval or acknow¬ 
ledgement that a deal was made to that effect and he 
is thinking of Santabello, you see. He's got that in 
mind. He does not understand that that involved a 
guilty plea, but he's got some feeling that he might 
be able to enforce that. 

That ir number one in Mr. McCormack's mind. 
Nothing else is number two. 

Now getting whatever he said before the Jury 
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about the meetings h® had with Mr. Mattlo might be 
of value but — 

MR. MRiNTRAUBt Mr. Bruen would eliminate the 
problem, as far as -- I mean, Mr. McCormack would 
eliminate the problem, the 846 problem, as far as 
Mr. Breen is concerned, because he places Mr. Breen 
or his Grand Jury testimony does, in the conspiracy, 
subsequent to May 1, 1971. And that's the reason the 
Government was pressing the Introduction of his testi¬ 
mony through the Grand Jury or otherwise, knowing the 
shortcomings of Mr. McCormack. 

MR. CHREIN: Well, I would have to, of course, 
object to any introduction of his testimony because 
testimony is not subject to cross-examination. 

It was not conducted in an adversary setting. He 
was asked questions by a friendly interrogator, at 
that time friendly interrogator, without any critical 
attack on the answers he's given. 

THE COURT» What pussies me is thelack of lnteres 
in both sides of Mr. McCormack being a possible witness. 
First he was named as a co-conspirator, unindlcted, and 
I do not know whether Mr. Chrein recognised that this 
was his former client at the time of the indictment. 

mr. CHREIW: I did not, your Honor. 
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I think I should make a statement. When we 
received — when we — initially Mr. Krohn represented 
both Mr. Breen and Mr. Mattio. This matter was 
called before -- I don't recall what Judge. Mr. 
Gutmann, who I believe is in the courtroom, was present 
at the time we were assigned. We were assigned this 
case and Mr. Gutmann has indicated to me both before 
and after I appeared before you yesterday that he did 
inquire as to -- of Mr. Richie as to whether we had 
any former connection with any of the Government 
witnesses. Mr. Richie had indicated "Ho". 

The name Mattio had struck me as a familiar 
name and I searched my files and I found that we did 
represent one by the name of Mattio, but not the 
same Mattio who is co-defendant in this case. 

Frankly, I must have represented thousands of 
defendants in my tenure over here and the name James 
McCormack is not an unusual name and I didn't recognize 
it by name because I did not deal with MoCormack in 
any narcotics conspiracy. I dealt with him with regard 
to bank robberies. 

It was only when I saw Mr. McCormack's face in 
this courtroom yesterday that I recognized him. For 
that reason, I had no way of anticipating the problem. 
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until I saw Mr. McCormack brought out of the detention 
cell yesterday. 

THE COURT: I am convinced in my own mind that 
to permit the. testimony to come in and limiting the 
cross-examination to some undisclosed areas and barring 
certain undisclosed areas and Mr. Chrein is the only 
one that really knows what he may not examine on, 
would be a violation of the defendant's right to due 
process. 

To disrupt this trial by bringing in another 
attorney at this point is just unthinkable. It might 
mean weeks. 

There is a third solution, and if the defendant 
Breen moves for a mistrial and the government consents. 
I'll do it and sever, and then I'll hear any argument 
by Mr. Krohn as to what to say to the remaining defen¬ 
dant, and give Mr. Breen the opportunity to get another 
lawyer or I'll appoint another lawyer, because I do 
not suppose anyone at the Legal Aid Society is at 
liberty to handle it then. 

MR. CHREIN: I would say that's the oase, your 
Honor, especially since I'm the supervising attorney 
in the office. 

THE COURT: That means a long adjournment. 
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MR. CHREIN: Your Honor, can I have five minute* 
juot to discuss this facet of the problem with Mr. 


Breen? 


THE COURT: Now, of course, the solution would 
have been, if Mr. McCormack waived his right against 
self-incrimination — I mean, the privilege. 

MR. WEINTRAUB: The privilege. 

THE COURT: At this point I am convinced it is 
of minimal value, but I will not permit the waiver un¬ 
less I am assured that he understands it. He has 
made so many contradictory statements on the record, 
and probably for the purpose of proving that he did 
not know what he was saying, thatl would be reluctant 
to take any waiver, except if it was clear in my mind 
that it was clear in his mind as to what he was doing. 

That sounds like a formidable task. 

MR. CHREIN: Your Honor, might I have two minuteB 
just to discus?! the possible implications of this 
discussion with my client? 

THE COURT: All right. 

(Recess taken.) 


Jury:) 


(The following occurred in the absence of the 


MR. CHREIN: Your Honor, I again move for a 


I- 
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declaration of a mistrial in tha matter as against 
the defendant Breen. I have consulted — 

THE COURT: You understand that no double 

jeopardy — 

MR. CHREXMi I am moving for the mistrial. 

1 am fully aware of that oonsequence. 

THE COURTI 1 will listen to you after I aee 
whether the Government will consent. I do not know 
Whether I will do it without the Government’s consent. 
There are problems involved here. 

It certainly is preferable to disrupting the 
trial and adjourning it for a few weeks. 

MR. MEINTRADBi I'm going to consent. 

THE COURT* All right. What objection can you 

have? 

MR. KROHH: My objection basically was one that 
was set forth yesterday, your Honor, depending on 
whether or not Mr. McCormack testified. If he didn't, 
then I feel that the opening statement by the U. 8. 
Attorney was prejudicial, in that Mr. McCormack’s name 
was throughout this opening r e m a r k. Mr. McCormack did 
this, he did that, he introduced so and so to so and 

so. ! 

Mr. McCormack was placed at many different places 
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apartments, cocktail lounges, and if Mr. McCormack didn 
appear, then I think that the 0. S. Attorney's bringing 
him into the picture would be prejudicial to my client. 

THE COURT: no you question the qood faith of 
the United State3 Attorney in making that statement 
in his opening before the Jury? 

MR. KROHN: Never did, your Honor. Yesterday 
I said I didn't question his good faith, nor do I now. 

THE COURT: The motion for mistrial in behalf 
of Mattio is denied. 


On the consent of the United States Attorney, 

the motion for mistrial aqainst defendant Frank Breen 
is qranted. 

MR. KROHN: Now I have another obligation. 

THE COURT: And severed. 

MR. KROHN: Now — 


THE COURT: I will still hear testimony about 
any threats made to any Government witness, if they're 
attributable to Mr. Breen. 

# MR * CHPEIN: May i be present during those 
threats? 

THE COURT: You certainly will be, and Mr. Breen 
win have full opportunity. But you just warn Mr. Breen 



that 
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MR. CHREIN: I've already discussed this with 
Mr. nreen. If i might indicate the answer I've ra¬ 


ce! ved? I don't think it's the sort that h. would 


not want me to make. 


Be indicated that he has had no contact with 


Mr. Sonias, nobody at his direction, instigation or hint 


has had any contact with Mr. Somas. 


He attributes Mr. Somas' statement on this part 


is - and I'll quote hlm .. is that he feel> that if 


Mr. Somas were to come to this courtroom and perjure 


himself and improperly impltcat. Mr. Breen, that he 
would rather have Mr. Breen in custody immediately there- 
after and he attributes this antlrely to tha mental 


processes o, Mr. Somas and not to any act that he him- 


self has undertaken. 


THE COORT: All right. Do you have the police 


officer who is ready to testify a. to what he heard? 


MR. WEINTRAUB: Police officer? No air. 7 said 


he contacted his attorney, who contacted me. 


My office is attempting to contact Mr. McLoughlin 


who is on the Island, and aak him to be in this court 


today. 


the COURT! All right. I. the polio, officer who 


■Poke with Mr. - you say hi. name i. Mr. McLoughlin? 
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MR. WEINTRAUBi Mr. McLoughlin is the attorney 
for Mr. Somas. 

THE COURT: That's right. And he spoke to a 
police officer? 

MR. WEINTRAUB: No. He spoke to me. 

THE COURT: To you? What did Kr. McLoughlin 
tell you? 

MR. WEINTRAUB: Mr. McLoughlin told me that Mr. 
Somas was in fear, that the reason he was unavailable 
was that the defendants, is the term he used, told 
hiai what would happen to him if he testified. 

I did not go into it further at that point. 

There was a very rushed discussion this morning on the 
phone before coming up to Court. 

THE COURT: Well, that is too general, of course, 
but I will hear testimony. 

MR. WEINTRAUB: Yes sir. 

THE COURT: Incidentally, if you ultimately are 
successful in bringing Mr. Somas — how do you spell 
that? 

MR. WEINTRAUB: S-o-m-a-S. 

THE COURT: Mr. Somas into the courtroom to testi¬ 
fy, I will hear testimony outside the hearing of the 
Jury as to exactly what did happen. 
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MR. WEINTRAUB: 


I think the Jury would be entitled 


to hear it. 


THE COURT: That's another question. If there 
is proof that the threats are attributable or the Jury 
may reasonably infer that they are attributable to 
the defendant, of course I will allow it. 

MR. WEINTRAUB* Yes. 


THE COURT: United States against West, and 
Mr. Chrein recognizes, one of your clients. 

MR. CHREIN: Yes. I seem to have many clients. 
THE COURT: Oh, yes. I recognize that. 

MR. KROHN: If your Honor please, I have another 


application now. 

In view of the fact that your Honor has granted 
the severance, I now renew my application for a mis¬ 
trial on behalf of the defendant Mattio, on the follow¬ 
ing grounds. The Jury has been present for this will 
be the fourth — the fourth day. Monday — the third 
day. They have seen Mr. Mattio and Mr. Breen seated 
at counsel table together, have heard testimony. If 
they were now to come out and find Mr. Breen is gone, 
Mr. Mattio is sitting there alone, they would come to 
an inescapable conclusion, and no learned explanation 
by the Court could cure the conclusion that they would 
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come to. 

THE COURT: Well, learned or not, I would ask 
you to tell me what explanation you would like to give 
to the Jury. 

MR. KROHN: I could never in a million years 
explain to them why Mr. Breen was now gone and Mr. 

Mattio was sitting there. Their inescapable conclusion 
was that somebody found out that he is not guilty and 
he'8 going and this fellow has to stand trial. 

THE COURT: I am not going to tell them that. 

I wouldn't. 

MR. KROHN: This is the conclusion they will come 
to, your Honor. If Mr. Breen leaves and Mr. Mattio re¬ 
mains, is inescapable in the Jury's mind that this is 
commensurate with guilt. 

THE COURT: I will tell you what I intend to tell 
them and I will say it word for ward and I will ask 
you for any other suggestions that might minimise what 
you believe to be the prejudice. 

I am going to say that on the motion of the 
defendant Breen, with the consent of the Government, the 
charge against him was severed and is pending. That 
will remove any implication that there was any distinctio 
between Mr. Breen and Mr. Mattio. 
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I will further say that they are not to make 
any inferences of any kind adverse to Mr. Mattio be¬ 
cause of this ruling, which was a ruling as a matter 
of law based on that consent. 

In the light of that ruling I am going to ask 
that Mr. McCormack be dispatched as soon as possible 
to the institution from whence he came. 

Have you got the stamp? 

MR. WEINTRAUB: Your Honor, it would be the 
Government's intention to still put Mr. McCormack on 
the stand. 

THE COURT: Of course I will allow it. Kill 
he be your next witness? 

MR. WEINTRAUB: He will be the next witness. 

THE COURT: I will put that down "from whence 
he came" so I do not forget to sign it. 

MR. KROHN: I would like the record to note my 
objection to your Honor's ruling about the severance. 

THE COURTi Yes. 

Would yon like Mr. Breen to leave the courtroom 
before the Jury comes in or after? Any formality I 
with the defendant's counsel. 

MR. KROHN: I have no feeling. 

THE COURT: Now the choice is yours. 
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MR. KROHN: I object to the entire proceeding. 

In my own view of the matter is that Mr. Breen 
might have an interest in the testimony as it trans¬ 
pires in this courtroom. 

THE COURT: Then you will take a seat in the 
front row. 

MR. KROHN: That is if he wants to stay he 
should be permitted to stay. If he wants to go, he 
should be permitted to go. 

THE COURT: I do not want him at cotinsel table 
a *ter I make the announcement to the Jury. 

MR. CHREIN: I will go to my office and if there 
are any — anything about threats, please inform me 
and I will come back. 

THE COURT: Surely. 

Do you intend to call Mr. McCormack now? 

MR. WEINTRAUB: Yes. 

THE COURT: Seat the Jury. 

MR. KROHN: I have been advised that there 
are two police officers from Suffolk County present 
in the courtroom. 


25 


Initially before the trial began I asked for 
the exclusion of witnesses. I waived that request 
with respect to the officers and consented that they 
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could be present during Mr. McCormack's testimony. 

MR. CHREIN: Until and unless I am relieved 

- I anticipate that I will be r.li...a of wf •••icmnent 
to represent Mr. Breen for the second trial of this 
matter. 

Until and unless 'l am relieved, should anybody 

— I am also referring to counsel — should decide to 
summon Mr. Breen as a witness, can I be available to 
assist Mr. Breen in whatever rights he wishes to avail 
himself of? 

What I am anticipating — 

THE COURT: You mean during any hearing until 
someone elie is appointed? 

MR. CHREIN: During the further course of this 
action, the co-defendant — if he chooses — to have 
Hr. Breen take the stand as a witness in his behalf, 
and since these charges are still open and pending I 
would submit that Mr. Breen is entitled to the presence 
and advise of counsel — 

THE COURT: If i substitute counsel, you won’t 
be expected to be here. 

MR. CHREIN: As soon as you substitute counsel 
I will consider < myself a free agent. 

THE COURT: However, I direct that you continue 
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to represent Mr.Braon until auch tima counsel is substi¬ 
tuted for you. 

MR. CHREXN: The only reason I am raising this 
point now, I want it clear that if Mr. Breen is called 
as a witness — before the substitution is made — 
that I would like to be called back into this court¬ 
room so I could assist him. 

(Continued on next page.) 
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TUB COURT* You certainly will. 

Seat the Jury. 

THE COURTi I would like to adviae the Jury, 
in your abaence on the motion of the defendant 
Prank Breen, and with tha consent of the U. S. attorns 
the proceeding against the defendant Breen waa severed 
and that charge against him is pending. 

The trial will continue againat the defendant 
Thomaa Mattlo. 

Mow, that determination waa made aa a matter 
of law and based on the motion made by the defendant 
Breen and with the consent of the U. S. attorney, so 
you may draw no adverse inferences against the defends 
Mattlo by reason of that ruling or as a matter of 
fact by reason of any ruling the Court makes. 

I stake ay rulings as a matter of law so don't attach 
any significance whatever to the fact the proceeding 
was severed against Breen and continued against tha 
defendant Mattlo. 

Mr. Welntraub, would you call your next witnesi 


MR. WEZMTRAUBt The Government calls James 


McCormack. 


TUB COURTt Would the clerk please swear the 


witness. 
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U Point him out. 

A Over there. 

MR. KROiU: I will stipulate identification, 

your donor. 

'J **ow long have you known Thomas Mattio? 

A I can't 3ay offhand. I know hiiu through the 

family, when I came hoi* from pirson, I know him — he Knows 
ny family. 

j Do you know him for a number of years? 

A The total amount of time I know him is approxi¬ 

mately six luontho. 

U Six months? 

A I have been away in prison. 

U well, what 1 mean, when did you first meet him, 

aix months ago or a number of years ago? 

A A few years ago. 

v Did you know Mr. Mattio in 1967, do you recall? 

A I am not sure if it was 1967. It was around 

that time, 1968, 1967. 

U Did you ever have a meeting with Mr. Mattio at 

a place called Mardi Gras? 

A I don't remember the Mardi Gras. 

U Were you ever involved in selling narcotics, 


Mr. McConuacK? 
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A 

U 

A 

0 

A 

u 

Mr. Mattio? 
A 

Q 


UiU I yot a call? 1 didn't have 
did you sea him? 


phone, no. 


I niet him. 


Was anyone else present? 

I don't recall that at all. 

Was Frank brean present when you met with 


I don't think so. 

What did you discuss with Mr. .Mattio at that 


meeting? 


Mr. Mattio was — I don't know if I'm allowed 


to say this. 

THE COURT: The Jury may be excused. 

(Jury excused.) 

THE WITNESS: Your honor, can I — 

THE COURT: Don't say anything before the Jury. 

THE WITNESS: I want to speak to my attorney. 

THE COURT: You may speak to your attorney. 

Mr. Passalacqua, would you consult with 
Mr. McCormack? 

Mr. Krohn, my suggestion is that Mr. Weintraun 
put leading questions calling for only a yes or no 
answer because any narration by this witness wight 
very well prejudice the rignts of the defendant. 
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MR. WElMTRAUBs Yes, your Honor. 

THE COURTi X will instruct him to say yaa or 
no f or if bo can't, juot soy ho cannot answer yss or nc 

MR. CHREXNi Also I would hops that he'd 
hood your Honor's admonition to stay away from any 
jail tan — 

THE COURTi I suspected that is what he is 
going to testify to. 

Mr. McCormack, I want to say this very strongly 
and I will try to say it clearly. 

X have instructed Mr. Weintraub to put ques¬ 
tions to you that require a yes or no answer. If 
you can't answer it yes or no, say you can't answer 
it yes or no. If you don't remember, just say you 
don't remember. 

THE WITHESH: Yes, sir. 

THE COURT: If you have a slight recollection, 
you might say, ”J have some reoollection." 

X don't want you in any manner to refer to 
any imprisonment of Mr. Mattio or any conviction. 

THE witness t That's why — 


23 


(Continued on next page.) 
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DIRECT EXAMINATION 
■Y MR. WEINTRAUB: (Cont. 

THE COURT: That's why I excused the Jury. 

Nothing that might hurt Mr. Mattlo about prior record 
should come out before this Jury. 

THE WITNESS: That's why I asked. 

THE COURT: That was a good time. 

Mr. Welntraub only yes or no questions and the 

I 

witness understands It fully. 

THE WITNESS: Yes, sir. 

Your Honor, I am not trying to be a wise guy 
but I Just like — I am asking the attorney now -- I 
haven't had any sleep all night. I can hardly think 
clearly. 

THE COURT: Do the best you can. 

When Mr. Krohn has his chance for cross- 
examination he will bring that before the Jury that 
you haven’t had any sleep that you are under psychiatric 
care — 

THE WITNESS: I have been beat up, too. 

THE COURT: He will bring that out always. 

MR. PASSALACQUA: I am advising him he has 
complete Immunity 

THE COURT: No one can use this testimony In 
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any prosecution. They oan't use any testimony that 
mlRht indirectly or directly flow from this. They 
can't use it as a lead to get anything else. 

That's the kind of immunity you have. 

THE WITNESS: What I am trying to impress upon 
the Court, I don't want a contempt charge — 

THE COURT: I will deal with that at another 

time. 

THE WITNESS: It may seem that way — 

THE COURT: I have already held you in contempt 

of Court. 

THE WITNESS: It may seem that way because 

of the state of mind I am in now. 


THE COURT: I have taken all that into considers 
tion. I felt that the questions put to you outside 
of thr hearing of the Jury — your failure to answer, 
your evasiveness was in contempt of Court and I have 
so held that already. 

THE WITNESS: I have to respect your holding 
but it's not evasive, it's confusion. I haven't 
see a doctor. 

THE COURT: I will take that up later. Seat 




the 


THE WITNESS: What do I do7 
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2 


MR. ASSALACQUA: Answer the questions as best 

3 


you can. 

4 


THE WITNESS: I can't hardly remember what 

5 


happened yesterday. 

6 


MR. PASSALACQUA: Do the beet you can. 

7 


You answer the questions. 

8 


THE WITNES3: I have no sleep — 

9 


THE COURT: I don't know whether you intend 

10 


to have thlB conversation heard by me. If you want 

11 


to consult with Mr. Passalacqua, you may step down. 

12 


THE CLERK: Two-page report dated Ootober 20, 

13 


197?, marked Government's Exhibit 28 for identificatlor 

14 


Pour-page statement dated December 15, 1972 

15 


marked Government’s Exhibit 29 for identification . 

16 

r 


A one-page report No. 72-482 marked Government's 

17 


Exhibit 30 for identification. 

18 


A two-page arrest record of James McCormack 

19 


marked Government's Exhibit 31 for identification. 

20 


(So marked.) 

21 


THE COURT: I am asking the Clerk to seat the 

22 


Jury, Mr. Passalacqua. 

23 


. Please rephrase the question, Mr. Weintrai 

24 

DIRECT 

EXAMINATION 

25 

BY MR. 

WEINTRAUB: (Cont.) 

1 

1 
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Q Did you have a meeting In the fall of '67 with 

Mr. Mattlo in which Mr. Mattlo asked you if you wanted to 

sell drugs? 

A I am sorry, I can't recall it at the moment. 

Q I would like you to look at Government's Exhibit 

25 , page 3, start at the top of the page and read down to line 
18 , if you would, please. 

THE COURT: What is the question, Mr. Welntraub 

Q Does that refresh your recollection about that 

meeting in the fall of 1967 ? 

THE COURT: Try to answer yes or no. Does 

it refresh your recollection? Do you now recall? 


don't. 


THE WITNESS: Parts of it refresh it and parts 


Did you have a meeting in the fall of '67 


with Thomas Mattlo? 


A I think I saw Mr. Mattlo a couple of times. 

I saw him at a christening — 

Q Yes or no, did you have a meeting? 

A Can you say where is the meeting? 

«HE COURT: I will allow you to ask the questloi 
in conventional form — were you before a Orand Jury? 
THE WITNESS: Yes. 


THE COURT: Did you give testimony before a 
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Orand Jury? 

THE WITNESS: Yea. 

THE COURT: Was this question asked of you and 
did you give this answer: 

All right, Mr. Welntraub. 

MR. WEINTRAUB: Thank you, your Honor. 

"Question: A week later did you meet with 
Mattlo at the Pow Wow — a week after October 13, ’67— 
"Answer: Approximately a week later. 

"Question: Was Mattlo alone? 

"Answer: I got there first, he came later. He 
was alone, yes." 

Were those questions asked and was that the 
answer you gave? 

A I honestly don't recall. 

THE COURT: Next question and next answer, 

Mr. Welntraub. 

did Mr. 

THE COURT: Were you asked this question and 

did you give this answer? 

MR. WEINTRAUB: Yes, your Honor. 


MR ^WEINTRAUB: "Question: At that meeting, 




(continued next page.) 
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0 At that tima, ware you askad this question 

and did you give this answer: 

Question: Did Matteo state to you how he knew you 
used heroin and that he had a few ounces, and asked 
if you could get rid of it for him? 

'Answer: Yes." 

no you recall that question and that answer? 

A 7 recall the conversation, but not that questic 

and not that answer. 


asked; 


Do you recall this question and answer being 


Question: January of *68, did you meet Matte* 
and give him a couple of ounces of heroin to turn 
over and -- he oave you a oouple of ounces of heroin 
to turn over to sell, in other words, is that correct! 

'Answer: Yes." 

vou recall th.»t question and that answer 
being given? 


that answer. 


2 3 page 3. 


’to, I don't recall that question at all nor 


Do you recall this question, beginning on line 


Ouestion: Tn later that month or in February, 

di4 Matteo meet you and ask you to drive him to a 


23 
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2 

restaurant in Manhattan? 


3 



A 

'Answer: Yes, he did." 


*4 

A would you repeat that, please? 


5 

0 Do vou recall this: 


6 



7 

"In later that month or in February, 

did 

/ 

Matteo meet you and ask you to drive him to 

a 

8 

restaurant in Manhattan? 


9 

'Answer*: Yes, he did." 


10 



11 

This is referring to February of 19 6 8 

• 

A '’'hat sounds familiar. I am not ooaitive. 

12 

THF mouRT: Hid you crive that answer 

to that 

13 

question before the CJrand Jury? 


14 

THF WITNESS: Your Honor, I am trying 

to 

15 

exolain. 


16 

'’’HE COURT • What is vour recollection. 

that yod 

17 

did or vou did not? 


18 

THF WITNESS: It sounds familiar. I 

am not 

19 

positive. 


20 

Q Was this question asked: 


21 

Did you drive him to that rentaurant 

in 

22 

Manhattan? 


23 

"Answer: Yes." 


24 

Do you recall that? 


25 

A Offhand -- 
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THE COURT: Did you give that answer to that 
question before the Grand Jury? 

Q I am going to read a series of questions -- 

wr COURT: I want to know the answer to that 
la3t one. Did you give that answer to that question 
before the Grand Jury? 

THE WITNESS: Did I? I don’t know. 

THE COURT: That is your best answer? 

THE WITNESS: Yes. 


1 

I 

I 


•HIE COURT: Next. 

Q I am going to read a series of questions and 

I 

| 

I would like you to tell me if vou recall these questions 
and answers beino given in sequence in the Grand Jury: 

"Do you recall that you narked in front of the 
restaurant and recognized an individual? 

Answer: Yes. 

"Question : Was that individual a man named 
Red Maconi? 

"Answer: Yes. 

Question: M-a-c-o-n-i? 

’Answer: I thought it was Marconi. 

"Question: Did Mr. Marconi get into the 
back seat to talk to Matteo? 


25 


Answer: I stayed behind the wheel. They 
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came out of the restaurant and got in the back seat. 
That'9 when I saw "ed Maconi. 

Question: Did Maconi exolain to Matteo that 
the heroin Matteo had given him was bad?and did he 
return that package of heroin to Matteo? 

Answer: He said he couldn't get rid of it." 

Do vou recall those questions being asked and 
those answers being given by you? 

Answer: With all respect to the Court, I am 
going to say this is -- T don't know how many years, 
ago. 

THE court: Can you answer the question? 

Did you give those answers to those questions? 
Tin: WITNESS: At the moment I can't recall 
what hsnoened last night fully. 

"HE COURT: tJext question. 

Q \qaln I will read a series of questions to 

you and T would like you to pay attention and tell us if you 
remember 

THE COURT: Tell ue if you gave those answers 
to those questions. 

MR. wriNTPAUH: Yes, your Honor. 

Q In February of that year, did you drive Matteo 


to the Ihunderbird Diner in nayside?" 












9S/f 

474 

McCormack - dirmct 

That would ba February of 1968. 

"Answer : Yas. 

"Questioni Was Matteo driving whan you want 

there? 

"Answer: I drove. I had the car. I had a 
•64 Studebaker. I drove him to the Thunderbird Diner 
and he took the oar and went to pftak up another 
individual. 

"Question: So you were dropped off in the 

diner? 

"Answer : I waited at the diner. 

"Question: Did he later oone and pick you up 
at the diner and drive you to an apartment a few blocks 
away? 

"Answer: Yes. 

'Question: Did he introduce you to a man in 
that apartment named John Indiviglia? 

"Answer: Yes, he did." 

Were those the questions that were asked of 
you and the answers you gave? 
a Again T would have to tell you that I was 

under sedation when those questions were taken. I had a lot 
oi trouble in the jail last night. I was beaten. 


0 


Are those the questions that were Miked and the 
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mawera that you gave7 

A With all respect, T think I should aee a 
doctor. 1 am getting sick now. 

THE COURTi Can you answer that question yes 

or no? 

THE WITNESS: I can't answer it. 

0 I am going to ask you a series of questions 

again, and I will ask you If those were the questions put to 
you and the answers that you gave the Grand Jury: 

"Is that John Indiviglia also known as Charlie 
Xndlviglia?" 

A I have no idea. 

Q (continuing) "Answer: I found out through the 

pafwrs. z knew him as John. 

"Question: Did Indiviglia ask you to line ig 
people to move heroin for him? 

"Answer: Yes, he did. 

"Question: Did you agree to do that? 

"Answer: I told him I'd see what I could do, 

yes. 

"Question: Did you. In fact, line up 
individuals to sell heroin to him? 

"Answer: Yes." 




25 


Were those the questions that were asked and 
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th« answers that you gave to the Or and Jury? 

A It »ay ba down thara, but I don't remaster thoaa 

questions at all. 

TH* COURT* Naxt. 

0 "In April ot May of 1968, did you drive with 

Mattao to a raataurant in Manhattan to mset Maeoni and a 


guy named Teddy Millar? 


"Anewer* Tea. 

"Questions Was Mattao*a purpose in meeting 


Miller to arrange deala eo that Miller would sell 
heroin for him? 

"Anawert Tea. 

"Question: For Indiviglla? 

"Answer ? Tea. 

"Question s Did Maoonl meet Mattao and yourself 
at the restaurant? 


Answer* Yea. Me ware in the restaurant. He 


came in. 


’Questions Did you then leave the restaurant? 
'Answers Tea. 

•Did Mattao tall you later that ha had sat 


Miller that day? 


•Answer : Yes. 


Mare those the questions that ware asked and the 
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answers that yon crave? 

h Again , I nr noing to tall you I am sick right 

now and T would like to see a doctor. 

tttf COURT: Can you answer those question*? 

Did vou give those answers to those questions? 
T IF FITNESS: As far as T know, in '68 I didn't 
say Mattso. 

TlfC COURT: Did vou oive those answers to 
those auestions? 

riiF WITNESS. I don't recall. 

(continued next nacre.) 
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Q 'From February to May of ’68, would you say tha 

you met Indiviglia at least a dozen times? 

"Answer: Approximately. 

‘Question: Mas the purpose of that to gat 
heroin and to test it? 

'Answer: Yes. 

Question: For later sale? 

"Answer: To get it to sell it and test it. 

Question: Would you give the money to 
Indiviglia for the heroin? 

"Answer: Yes. 

"Question: You wouldn't give it to Matteo, 
is that correct? 

Answer: I started by giving it to Matteo* 
but Indiviglia called me on the phone one day and 
told me to meat him personally and that he wanted me 
to give him the money personally. 

Question: Was the quantity of heroin about 
an eighth of a kilogram of heroin? 

Answer: Approximately. 

'Question: Would that be about four ounces of 
heroin: is that correct? 


25 


'Answer: Yes. 

"Question* : About a guarter of a pound? 
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Answer: v*a." 


" 0ra th0,e ashed and ware those the 

th,>t v ' ou vo“ «« in the Grand Turv’ 

Vour Ion or, I respectfully -- he W ad three 

nao.n of questions - , don’t remember two or three of then, 
that ha -fust asked. 

^ r0URT: 1)0 v °u remember qivinq any of those 
nrr ’ /r>rr. to «nv of those cuestions? 

T nav have given none answers. 

-H- rovz?, no yon want him to go over each on. 
at a time’ 

™ r ’ ;T '” NRSS: 1 -ould like to see a doctor, 

1 f T r-av. 

Tm: rr '”’^ lurv nav he excused. 

(Ti.ity loaves courtroom.) 

TIU. COIJPT : Put on the record what vour symotonw 
arc and hov vou feel. 

THr: WTTMraS: T have dizziness, my stomach ~ 

T ,"' nMr "' to “P<*uck. i showed vou all the 
bruises. r punched repeatedly in the stomach. 

1 “ r on "'•dication. T wea refused it this 
■ omlns. ■•geterdav they gave it to the deputy to bring 
over her., and administer it. The deputy asked for it 
this morning end he - and the-, refused to give it to 


l 
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him. 

T don't know how to verbalize it — I am losing 
all semblance of sanity. I don't know what is going 
on. 

THE COURT: Would you gat my chambers on the 
wire, nlease? 

(Pause.) 

You continue answering questions. As far as 
T am concerned, from what I see about you, Mr. 
McCormack, you are no wortc off than you have been and 
you are just using this as another ploy to disrupt the 
trial and delay this trial. 

mifr WITNESS: I have no reason to delay the 

trial. 

THE COURT: Well, I am not too sure. 

Bring the jury in. We will get a doctor for 
you and we will try to confirm my suspicions. 

THE WITNESS: I have alF the medical records. 
THE COURT: You will oet a complete examination. 
I will see to that. 

(Jury present.) 

THE COURT: Continue, please. 

DIRECT EXAMIMATION 

BY MR. wriMTRAUB; (continuing) 
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0 I «i" aolng to go back over that last series 

of questions -- 

Ttie COURT: Please don't. Continue fron where 
you • left off. 

MH. WEINTRAUB: Prom where I left off? 

THE COUPT: That is riaht. 

M». WBIWTRAT7B: Thank you. 

0 'oid you meet Indiviqlia on those 12 or so 

occasions at Thunderbird Diner or a supermarket or a luncheon; 
ette in nayside? 

Answer: All of those occasions, different 

times. 

Question: Those were the three locations you 
generally met him at; 

Answer. He came over mv house also. 

Question: During one meeting, did TndivicHn 

give von five quarter ounce packages of heroin to 
test? 

Answer; "es. 

Question* : Were those quarter ounces all 

tested? 

Answer: Yos. 

Question* : Did Indiviqlia take down the 


numbor of the best package? 
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Answer": Yea. 



Question: Di-J he leave them? 

’naver; Yea.' 1 

AV»re those questions asked and were those the 
answers that vou nave the Crand Tury? 

* T don't recall. 

7n May 16th, I960, were you cited for 
violatinn -our oarole by vour parole officer? 

"Answer; : Yes . 

Question: Wan the reason for the violation th<i 
*act that vou had quite vour job and that vou had 
owned a car? 

Answer: T had quit mv job without notifvinq 
th** parole officer and I had owned a car. 

Question' ; Was the lenqth of your violation 
of narols 62 days? 

Answer: Yea. 

huestiort : To help you out with this parole 
violation, did Tohn Indiviqlia write a letter for 
you to the narole officer’ 

An3wer: Yea. 

Ouestion: nid the letter state that you 

worked r or Tndlviqlia in a supermarket for a period 
of time’ 


i 
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Were those questions asked and did you give 
those answers in the Grand Jury? 

* T ' 1on ’ t know if he wrote a letter for me. I 

kn«r, I worked for him in a supermarket a few times. 

0 those questions asked and did you give 

those answers? 

h I don’t know the context. 

1 rf iH c °ntinue readinq the questions. 

You also know « n individual named Prank Aguiar 
Answer: Yes. 

Question: And in July of 1968, did you call 
up Prank Aquiar and did he say to you that Tyler 
Somas wanted to see you? 

Answer: Yes. 

Question: nid you then qo to Prank Aguiar’s 
apartment? 

Answer: Pollowing night I went. 

Question nid you meet Tyler Somas there? 
Answer: Yea. 

Question: Did you go with him to an apartment 
in Flushing? 

Answer: Yee. 

Question : Did Somas tell you let us stop 

there. 
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Ware those questions asked and were those 
answers given by you in the Grand Jury? 

A At the moment I can't think at all. I'd like 

to repeat again, when I was in front of the Grand Jury, I 
was heavily sedated by the doctor in Kew Gardens prison, 
before going before the Grand Jury. The records there will 
show it. 


(Pause.) 


MR. WLlNTRAUBt I would like u ruling on the 
next question. 

THE COURT: May I see it? 

(Document handed to Court.) 

MR. NEINTRAUB: Line 22 . 

MK.KROHN : No objection. 

MR. WEINTPAUB ? Fine. 

/ \ 

1 

THE COURT: No objection? 

J 

MR^KROfftt: To eliminating the question. 

THE COURT: That question is eliminated. 

/ 

Dori’t ask it. 

MR. weiNTRAUB: Yes, your Honor. 


BY MR. W^IMTRAUB: 
0 


\ 


Continuing on line 25, page 9: 


A week latefe, did you go over to Hamas 


\ 


apartment in Plushlng and were you told by Sores that 


'V 
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you war* going to pick up an eighth of a kilogram of 
heroin? * 

*n«wer: That ha waa going to pidk up. Re 

wanted me to go along with him. He was going to pick 
up an eighth of a kilo. 

'Question: Did he give you a weapon and money? 
' Answer: Yes. 

Question: At the time you were going along 
with him? 

'Answer: Yes. 

Question: Did you drive to Atlantic and 
Pennsylvviia Avenue in Brooklyn and go into a 
parking lot of a White Castle? 

"Answer’: Yes. 

"Question: While you were in the parking lot, 
did two white males drive up in a Caddy? 

"Answer: Yes. 

Question: Did 8omas go into the White 
Castle with the two mn? 

Answer: Yes. 

Question: Did Bobu come out a short time 

later and say to you that a deal was set for the 
next day? 


25 


Answer: The following morning, right. 
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Were those question* asked and ware those the 
answer* that you qave? 

* T m not aure of the question* and answers, but 

it's familiar -- you kn<v — I remember Somas. 

0 On the next day, did you oo to Somas' 

apartment early in the morning? 

"Answer: Yes. 

Question 1 : Did Somas and you drive back to the 
White Caatle? 

'Answer: We drove back to the White Castle 
but Yes, we didn't stay there though. 

Question: Did a white male show up in a 
Caddy at the White Caatle? 

"Answer: Yes. 

Question: Did you follow him around Brooklyn 
to President Street? 

Answer: Yes, I think it was President Street. 
Question: And you parked noar a bar around 
President Street anyway? 

Answer: Yes. 

Question: Did you then go into the bar? 

'Answer: Yes. 

Question: And a short time later, did you 
leave the bar, go into your car, take the money out 
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ot th. or, rtturn to th. b.r md „lv. tho mon.y to 


the driver of the Caddy? 


'Answer: Yes. 


"Question: A few minutes later, did the 


driver of the Caddy get a phone call and tell you 


that the things were okay? 


"Answer: He told — I was with Tyler. He 


■•ye, 'Everything's okay.' 


Question: Romas and you then leave the bar 


and go back to the car? 


"Answer*: Yes. 


Question: And inside the car on the floor, 


did you find a packet of heroin? 


"Answer : Yes.• 


that you gave? 


Ware those the questions asked and the answers 


I am not sure at this time. 


MR. WEINTRAOB: I will continue. 


Poge 12, line 8. 


And inside the cer on the floor, did you find- 


I have read that already. 


Did you ever go with Tyler Somes to Teddy 


Miller’s apartment to pick up heroin? 


Answer: Yes. 


S 
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2 

"Question •: Would that bo on about three 

3 

occasions? 

4 

'Answer: Approximately, yes. 

5 

Question: Did you actually see the deals 

6 

go down? 

7 

Answer*: I never saw Teddy Miller handing 

8 

the heroin, but I know he qot it from him. 

9 

"Question: Where were you at the time that 

10 

the heroin was given to him? 

11 

'Answer: Usually waiting in the car. 

12 

Question: Was that somewhere around 17th 

13 

Street in Manhattan, the East Side of Manhattan? 

14 

Answer: It was downtown Manhattan." 

15 

Were those questions asked and were those the 

16 

answers that you gave to the Grand Jury, Mr. McCormack? 

17 

A I an sorry, I am going to have to again say 

18 

that I am not feeling well — I am hardly following what vou 

19 

are talking about. 

20 

THE COURT: The next question and answer. 

21 

please. 

22 

0 'Around July and October of 1968, vas Sernas 

23 

getting his heroin from Miller instead of Indlvlglla? 

24 

25 

"Answer: T think he was getting it from both, 

but he was dealing mainly with Teddy Miller, as far as 


25 
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I know. 

Ouaitioni In November of * 68 , were you 
arrested for a parole violation? 

"Answer: Tee. 

Questioni Were you incarcerated until March 
18, 1971? 

"Answer: Yea." 

were those questlone asked and were those 
the answers you gave? 

A I don't know if the questions were asked, but 

I was violated around that time. 

0 A few days after March 18th, 1971, did you 

90 with your broth.r Mickay to th. club International 

On «ut 48th Stmt in Manhattan and mat with Frank 
Breen? 

"Answer : Yes." 

(continued next page.) 
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0 (continuing reading) "Questiont Did you 

talk with Mickey and Prank Breen about Mickey, your 
Brother, and Prank Breen about Towny Matteo? 

"Answer: Yes. 

"Question: Did Breen say that Matteo would 
get in tourf: with you? 

"Answer: Yes. 

"Question: A few nights later, did you get 
a call fron Prank Breen? % 

"Answer: Yes. 

,, Qu4»tion , t Did he tell you to go to the 
Rainbow on 116th Street in Queens where you would 
meet Teeny Matteo? 

"Answer: Yes. He just told ms to come there, 
you know, when I got there. Tommy was there.” 

Were those questions asked and ware those 

«a«s? a 

answers that you gave in the Grand Jury? 

A I'll have to repeat what I just repeated 

before -- 

the COURT: All right, next question and the 
next answer. 

Q "Question: Matteo was there. Did he talk 

to you about going back into the businesa? 


25 


"Answer: Yes 
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Question: Hid you, at that time, agree to go 
back into the business? 

Answer: Yes. '* 

'fere those questions asked and were those the 
answers you gave? 

A That -- What -- What period of time was this 

you are talking about? 

Q This is in 1971, March, riaht aft** you were 

released from jail for parole violation. 

TJIF COURT: The question and answer once more? 

BY MR. WF.INTRAUB: 

Q The next: 

Question: From May of *71 to August of ’71" -- 
THF COURT: No, the auestion that was not 
answered. 

Q Were these questions asked of you and did you 

give those answers? 

A What questions? 

Q The ones I just finished reading. 

the COURT* The last question, Mr. weintraub, 
and the last an a we r that was not answered, that is the 
question which he wants. 

0 Question: Matteo was there. Qid he talk to 


25 


you about going back into the business? 












McCormack - dlract 
Answer; Yes." 


> Iir COURT: Were those questions asked, and were 
those* the answers you gave? 

Tin: WITNESS: T don't remember, your Honor. 

"Hr COURT: All right, next. 


3Y lli. /I.T:""RArjJD- 


Ouestion: ^rom May of ’71 to August of *71, 

were you dealing in -Jtmk with Frank Breen at his 
apartment in Rego Par v , off Woodhnven Boulevard? 
Answer. Yen. ’ 

A Was T dealing fror May until August? 

• rrOTn 'r' O* '71 — Well, let me read it: 

Question: r rom M av of '71 to August o* '71, 

•/ere you dealino in iunk with ^rank Breen at his 
apartment in Retro Park, off v/oodhaven Boulevard?" 

A I was committing robberies 

0 Were you -- 

A (continuing) — at that tine. 

w *re those questions asked of you and is that 


the answer vou gave? 


1 don’t remember. 


uestion. '/here you picked three ounces of 


heroin every other day or so? 

Answer: Approximately. 


k 
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'Question: There come a point in time when 
Frank Preen told you that Matteo was out of heroin 
and was awaiting a shipment? 

/ 

"Answer; Yes. 

Question: In October of that year, did you 
get in touch with Tyler nomas and meet him at his 
apartment in Manhattan? 

"Answer: Yes, 33rd Street. 

"Question: Did Somaa give you some heroin 
at that tine? 

Answer: He gave me enough to tie me over 
for my habit. ’ 

j 

A My personal use, yes, I remember that. 

THF ''OURT: Oo y^pu remember that answer 

/ 

to that question? / 

j 

THE WITNESS. What? 

THE COURT: Do you remember that answer to that 
question? 

,, *HF WITNESS: T remember Tyler giving me 
some lunfc. 


'HE COURT: Do you remerJbe:; that answer to that 


question? 


THE WITNESS: Ho. 


^HE COURT: You 


say that was ^ust for your 
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personal use? 


the WITNESS: I ramsrebar this guy giving me 
soma junk because I w«§ sick. 

the COURT: The only question Is, whether you 
gave those answers to feose questions. 

THE WITNESS: I don't, I'm sorry. 

Will you repeat that, about that Tyler Sanaa? 


BY MR. WEINTRAUB: 


0 This is question on line 14: 

Question: Where you oicked three ounces of 
heroin every other day or so? 



"Answer: Approximately. 

"Question: There came a point in time when 
Prank Breen told you that Matteo was out of heroin 
ar, ° wa * awaiting a shipment? 

"Answer; Yea. " 

Were those questions asked and were those the 
answers you gave in the Grand Jury? 

A I don't recall. 

Q Question: in October of that year, did you 

In toud, With Tyl.r Sou. ms ™.t hi. .t hi. 
apartment in Manhattan? 

"Answer: Yes, 33rd Street. 

Question: old Somas give you some heroin at 
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2 

that time? 

3 

Answer: He cave me enough to tide me over for 

4 

nv habits. 

5 

Question: Por vour habit?' 

6 

"'V.” COURT: ho vou remember being asked that 

7 

question** 

8 

THE UTTNSrS: i don't remember the questions. 

9 

I remember Somas Giving me some heroin. 

10 

THE COURT: No, the quostion is, do you 

11 

remember those answers to those questions. 

12 

THE WITNESS: No. 

I 

13 

Tin: COURT: All right. 

14 

next. 

15 

Question. Did you ask Somas why everybody 

1 

16 

was drv? 

17 

Answer: Yes. 

18 

Question: old he tell you that Indiviglla 

19 

was out Of the country oicking uo some heroin? 

20 

Answer: Yes." 

21 

Were those ouestions asked, were those 

22 

questions asked and are those the answers vou gave? 

23 

without, antagonizing the Court aoain, T am 

24 

noln, to tell you .,h.t I reoe.t.d constantly, r don't ran*,*.,: 

25 

what happaned last -oak. I took a bad baatlno last nl^bt - 
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2 

THE COURT* Next question, naxt question. 


3 

THE WITNESS: I don 1 1 know — 


4 

THE COURT: Continue, Mr. Waintraub, at a 


5 

quickar pace, if you don't mind. 


6 

^ f 5 u ®*tion: Did ha also tall you that every¬ 


7 

body was waiting for him to come back and that 


8 

Somas had given — Somas himself had given 


9 

Indiviglia about $50,000 or $75,000 to pick up some 


10 

heroin for Somas? 


11 

"Answer: Yea. 


12 

Question: And a few days later, was there 


13 

a sudden wealth of heroin among the people you knew? 


14 

"Answer: Wall, Frank had stuff. Everybody 


1 ^ 

had stuff again. 

* 

1 

•Question: Did you get a call from Frank 


1 

Hraen who told you to come and pick some up? 


18 

"Answer: Yes. 


19 

Question: From October, after the drought 


20 

of heroin, to December of 1971, were you picking up 


21 

heroin on a frequent basis from »*rank Rreen and 


22 

Tyler Somas? 


23 

"Answer: Not as frequently as I had been 


24 

before, but I was picking it up." 


25 

were those questions asked and were those the 




I 












T 


liy/) 


McCormack-cross/Krohn 


Actsc, for the past 8 months I was at Actec for correctional 
treatment and evaluation. 


Have you been on the street during the last 


three years? 


0 In other words, you have been in the custody 

of the New York state Department of Correction during that 


time? 


A Yes. 

9 Are you receiving any treatment of any sort 

as an inmate under the -Jurisdiction of the Now York State 
Department of Correction? 

A For the pa3t 8 months I have been receiving 

intensive treatment. 

0 Will you describe your treatment, if you know 

what the treatment is? 

A I can describe the treatment very well: 

I was sent from Auburn to an experimental 
mvchiatric nroaram, psychological oroaram at Actec, it is 
called Stresi Assessment, wherethey create stress situations 
they keep you under stress 24 hours a day to see your 
reaction, at the same time there is intensive therapy, they 
have doctors, nsychologists and psychiatrists and chemists, 
T spent 6 months there. Well, that proerram is beino chased 
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out because It is a failure, almost every guy that went 

through that program is either ia the nut house now or else 
in another prison. 


After about 6 months there — - there va a 
violent incident that happened with a lot of inmates in the 
place, and T reauested to get out. 

T^ey sent me to the diagnostic and treatment 
center, which is another program in the same building over 
there, you undergo intensive psychotherapy six days a week, 
they have group therapy, and well, it is a whole -- I don't 
know how to describe it, it is a psychological -- they — 
they -- you are constantly under psychological pressure. 

In connection with this program that you are 
in, are vou presently taking any drugs or medication? 

A I am receiving Valium right now. 

Q Valium? 

A Yes, sir. 

Q Do you know what quantity of Valium? 

A Pardon me? 

0 Do you know what the quantity of Valium is, 

how much do you take? 

A I have been -- I am supposed to be getting 

two twice a day, I didn't reoeive it. 


25 
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Do you know when you were brought down from 
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tha Clinton Prison to testify at this trial? 

A The best T can tell you about that, sir, is 

that they took me out of my cell before breakfast one morning 
last week, they didn’t tell me anything, they didn’t aiva 
me a chanoe to pack up any belongings, they brought me out, 
threw me on a plane and brought me down here. 

0 Since that date, you said that was last week 

1 think it was last week. 

Have you been receiving your medication? 

T received my medication up until yesterday; 
After I was beaten by the officers, T stopped 
reoeivinn medication, I haven’t seen a doctor. 

I 

Now, you heard the United States Attorney make 
reference to rending from Grand Jurv testimony that took 

Place in 1972, December 27, ’72, now do you have any present 
recollection of your testimony before that Grand Jury? 

A I remember appearing before the Grand Jury. 

0 Do you recall whether or not at that 

appearance -- were you in custody or on the street at the 
time you made that appearance? 

A T was in jail. 

Tn what jail were you at that time? 

A At that time, in Queens. 

0 You wero brought to the Federal Grand Jury 
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J 0 II ,1 


T 11 O M S L N , 


called as a 


witness, having been first duly sworn by the Clerk 
of the Court, testified as followsx 


DlKkCT LXAHINATION 
MR. WLINTRAUb: 


Lt. Thomsen, by whom are you employed? 

I'm with the Suffolk County Police Department, 


Second Precinct in Huntington. 


And how long have you been employed by the 


police department? 


that. 


he 14 years in November. 

Were you on duty on November 27, 19 _ atri*e 


Wore you on duty on September 27, 1972? 
Yes, sir, I was. 

And did you respond to a call at 11 Caton 


Street, in Last Northport, New York? 
A That's correct. 


And did you have occasion at that time to entei 


the premises of 11 Caton Street? 
A Yes, sir, l did. 


entered? 


Will you describe for us what you say when you 


i broke into the house. It was all locked up. 
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1 looked front outside and 1 saw a pair of feet protruding 
fror< behinci a refrigerator. I assumed somebody was laying 
tnere so 1 uroke a window and gained entry. 

'..hen 1 entered the place, 1 found a male 
subject lying face down on the kitchen floor. He appeared 
to have numerous holes in his back and one in the back of 


his head. 


I then started to reach for a phone since I 


saw him still breathing or blowing bubbles of blood, and 
at that time I noticed a revolver in hi3 right hand, he 
was laying face down. I then called for an ambulance, to shi 
him to Huntington hospital. 

Do you see the individual that you found in 11 Catou 
Street in Court today? 

A I do. 

v Would you point him out for us? 

A Sitting next to his attorney at the table. 


Honor. 


IU<. hrtOUN: stipulate identification, your 


VHL CLLKiv: barge photograph marked Government* 


Exhibit 32 for Identification. 

(So marked.) 

THE COURT: I assume you are employee as a 
police officer with tho Suffolk County — 
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THl: WITNESS: I was a sergeant at the time. 

THE COURT: All right. 

THE CiuiRK: black case marked Government's 
Exhibit 33 for lUentification. 

(Jo marked.) 

THE CLERK: Plastic envelope witn objects 
enclosed marked Government's Exhibit 34 for Identifica¬ 
tion. 

(So marked.) 


HY MR. WEIMTRAUii: 


■J bioutenant, let me show you Government 1 s 

exhibit 34 for Identification and ask you if you can identif 


that? 


A I can't see through the plastic too well. 

THE COURT: If you have any difficulty, just 
tear it apart. 

Is there any objection to this, Mr. krohn? 

MR. HHOrEJ: Your Honor, 1 have no objection. 

As a matter of fact, I would stipulate that 
these are the materials that actually were founu in 
ti*t none on Caton Place. 

THE COURT: Do you have any objection to this 


25 


specific exhibit? That's what — 

MR. hUJfi.ii Ho, 1 have no objection to that 
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5 Thomsen - direct 

exhibit, your Honor. 

THE COURT: All right. 

BY MR. WEINTRAUB: 

Q Ia this the weapon that you found in the hand 

of Mr. Mattio? 

A That's correct. 

Q What was the condition of the weapon when you 

found it? 

^ It was in his hand, his fingez was still 

on the trigger guard. I removed the weapon from his hand 
and placed it on the table without touching it at the time, 
until the lab — laboratory could respond to check it out. 

0 Was it loaded? 

A Yes, sir. 

U Were there any discharged shells? 

A Yes. 

0 How many? 

A Whan the lab men came there, they then opened 

the cylinder. One had been discharged. 

MR. WEIMTRAUB: The Government offers Exhibit 34 

in Evidence. 

THE COURT: Mr. Krohn says no objection. 

MJ<. KROHW: Wo objection. 

THE CLERK: 34 marked in evidence. 
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6 Thomsen - direct 

(So niarked.) 

U Did you find any other objects in the house 

at that time? 

A Yes. I called for the detectives and when aom< 

detectives responded, a type of a briefcase was found, 
approximately five feet from the — where the body was laying, 
which time one of the detectives opened it up by cutting it 
open and they found a large amount of money. 

0 Were you present when this was taking place? 

A I was present when they opened it up and they 

removed the money from the case. 

Q Is — well, would you look at Government's 

Exhibit 33. 

A Yes. 

Q Is that the case? 

A Yes. 

MR. WEINTRAUB: The Government offers 33 in 

evidonce. 

MR. KROllHs No objection, your honor. 

THE COURTi Let it be marked. 

THE CLERK: Government's Exhibit 33 previously 

marked for identification, now marked in evidence. 

(So marked.) 

Q Was anything done to the money at the time it 
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7 Thomsen - direct 


2 

wee removed? 


3 

A Ye. It was laid out on the floor. There was 


4 

no rug in the house. They had an — undermatting, it's 


5 

like a horsehair matting, was laid out on the floor there and 


6 

a detective Ray Claus from our Identification Bureau took a 


7 

photograph of it. 


8 

Q Is this a fair representation of the money 


9 

that was photographed? 


10 

A Yes, sir. 


11 

MR. WEINTRAUB: Government offers Exhibit 32 


12 

in evidence. 


13 

MR. KROUMt Bo objection. 


14 

THE COURT» Let it be marked. 


15 

THE CLERKj Exhibit 32 previously marked for 


16 

identification, now marked in evidence. 


17 

(Bo marked.) 


18 

THE COURT: May I see that for a minute? 


•4* 

19 

BY MR. WEINTRAUB: 


20 

Q by the way, were the packets of money that 


21 

are shown in Government's Exhibit 32, were they marked or 


22 

shuffled or disturbed in any way other than to lay them out 

l 

23 

before that photograph was taken? 


24 

A No. They were packaged with rubberbands and 


25 

one with a paper band. They were laid out as they came out 

f 
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DIRECT EXAMINATION 

BY MR. WEINTKAUB: (Cont.) 

Q Fine. Nobody disturbed them? 

A Mo. Nobody separated any bills or anything. 

They were laid out In the packets. 

Q Would you remove the contents of that case? 

A I don’t know how to open It. 

Q Take It easy. It's only money. It's only 

money. 

A Do you want It removed? 

Q Yes. 

MR. WEINTRAUB: Can we mark these collectively 
as an exhibit? 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


4 Is that the money that was seized at that time? 

A Yes. 

MR. WEINTRAUB: I'd ask' that the money be 
marked collectively a3 an exhibit and I offer It In 
evidence. 

THF. COURT: Suppose you put it back In the 
valise and the valise will not be an exhibit. 

Just hold the money that was seized. Exhibit number? 

THE CLERK: It’s — all right, mark It 35, your 

Honor. 
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THE COURT: Just mark it 
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Thomsen - direct 

THE CLERK: Por identification? 

THE COURT: Is there any objection to it being 

marked in evidence? 

MR. KROHN: No objection at all, your Honor. 

THE CLERK; So marked, Government's Exhibit 
35 in evidence. 

(So marked.) 

THE COURT: IP you would like any of the exhibit> 
passed around to the Jury, I assume this will be the 
move, then let it be done now. 

MR. VfElNTRAUB: Okay, your Honor. 

Are you proposing — 

THE COURT: I am not proposing anything. 

I am assuming that Sgt. Thomsen — have you been 
promoted since? 

THE WITNESS: Lt. Thomsen. 

THE COURT: — Lt. Thomsen may want to take 
custody of it and I'd assume you have no objection to 

him removing it from the courtroom after he leaves? 

MR. KROHN: No objection. 

THE COURT: This may be the only opportunity; 
if you want to show it, show it now. 



25 


MR. WEINTRAUB: There will be further opportunity, 
your Honor. We have made arrangements to have it here. 
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Thomsen -dross 


isog, 


withdraw that Question. The — a report has been given 
to me by the U. S. Attorney which is signed by you. 

A That is correct. 

Q I wonder if I could shoe this to you. I don't 

know what marking you have on this exhibit. 

MR. WEINTRAUB: Government's Exhibit 27 for 

Identification. 

THE COURT: Suppose you give the witness the 

copy and you can examine on it. 

Q Are you familiar with that report, Lieutenant? 

A That is right. 

Q Mow, this report indicates that the weapon 

was a Smith 4 Wesson; is that correct? 

A That is correct. 

Q And also in this report it indicates that 

it a. two inch blue revolver? 

A That is correct. 

Q Is a two inch revolver sometimes known as a 

snub nose revolver? 

A That is correct. 

Q So was it fair to say that this would be 

familiarly referred to as a snub nose Smith & Wesson revolver' 

A You could refer to it as that but I referred 

to it as a two inch. 

Q Two lnoh. 
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5 Thomsen- cross 

You Indicated in this report that the revolver 
was turned over to Det. Pltzgibbons for prints or — so It 
could be dusted for prints? 

A Ho. I — identification takes for the prints. 

The laboratory then takes it for analysis to see if the gun 
would fire. Lab tests. 

Q Pine. To your knowJodge, was any — any finger¬ 

prints taken fromthe weapon? 

A To my knowledge, no, sir. 

Q To your knowledge, was any type of a test 

performed upon Mr. Mattio to determine whether or not he had 
recently fired a weapon? 

A I couldn't answer that, sir. That would be the 

lab that would do it. If it was done. 

Q You don't know whether or not — 

A I could not say. 

Q Right. You don't know, to your knowledge, 

whether or not the weapon had been fired, by Mr. Mattio? 

A No, I couldn't say that. 

Q All right. 

Nor do you know, to your knowledge, whether or 
not Mr. Mattie's fingerprints were on that weapon? 

A 


25 


Q 


Not to my knowledge. 

Would you describe again, Mr. Mattio's conditio 
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Thomsen - cross 




when you came in? 

A As I came in? 

Q Right. 


13 */} 


A He was laying down. His right arm was over 

his head on the floor, with the weaponln his right hand. 

Q And you said In your direct examlatlon, very 

obviously, there had been some holes In him, Is that your 
understanding? 

A Appeared to be, yes. 

Q Appeared. One was a wound In the head? 

A Yes. 

Q Others in the back? 

A That Is correct. 

Q A lot of blood? 

A Not — there was blood. Not that much. He 

was bleeding from the mouth and the other wounds were really 
not bleeding. They — 

Q Did any of your officers accompany Mr. Mattio 

to Huntington Hospital? 

A Detectives did. 


over -- 


Deteotlves did. In other words, they took 


That Is correct. 


^ ^ case at that time? Did you subsequently 
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•T’”’- court: when will he he here? 

,r> . WEIMTRMJH: T vm informed a few moment*; 
aqo t lat he w®3 enroute and would be here shortly. 

T,,r - f WRT: Let us hope that he will be here 

at 1; 4 >. 

T ill that be the Government's case? 

U'.. WEINTBJMJB: That and an expert to testify 
about the equipment and the statements that Matteo 
qave a"ter his arrest will be the Government's 
case. 

TJIF COURT: Let me say this: 

You onlv intend to introduce throuoh Mr. 
°ie!ile, the statements that he qave then? That's 
all T said was admissible. I heard somethings as 

to what he said in the courtroom while waiting for 
the magistrate. 

MR. WEPJTRAtjn: i had intended to offer all 
of the statements. 

THU COURT: We have a oroblem on the second 
set of statements, on United States against 
Collins, once a witness has said, 'I do not want to 
talk any more, Tt has to be clear that he then 
waived that right and there is nothing in the 
record that indicates to me that when he sat in 
court he was then made aware again of his 
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constitutional rights. 

I was vary caraful to say that from the tina 
of his arrest to tha time that Mr. Richie questioned 
him, Mr. Mattao said nothing that indicated that he 
refused to answer questions. 

However, after he answered a few, he said, 

I want to talk to my father," or he made a call to 
his father. I do not think he ever spoke to him. 

Then he came back and said, "I don't want 
to answer any more questions.” 

I will not allow the additional statements 
in the courtroom. 

MR. weintrauB: Yes, your Honor. 

THE COURTt I want to make sure. You understand 
me then? 

MR. WEIHTRAUB: I do. 

THE COURT: It wasn't my understanding that 
you intended to of*er those without proof that they 
were again given to him. 

When he was waiting for the magistrate, 
during that time, where was his lawyer? 

MR. KROJI^: He was enroute or in the 
building. I suppose he was in the building. 

Tf T recall the testimony of Agent Schnepper, 
customarily they would not leave for the magistrate's 
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office until such time that they were advised the 
defendant's lawyer waa praaant. 

MR* V/EIVTRAUB: I balieva Mr. Richie testified 
that thav came to hifi office and ware waiting for the 
lawyer to go up and conduct the arraignment. I assum 
ho was an route. 

THE COURT: They were waiting for him at the 
United States Attorney's office? 

He was supposed to be there? 

MR.KROIfll: Pight. 


THE COURT: The only thing T say is that even 


though I disapprove of any practice, when the United 
States Attorney interviews defendants in custody — 
apparently it is permissible — but after beino asked 
a few questions and the defendant says, "i don't 
want to answer any more questions," from that point 
on there is a red flag and there has to be the most 
convincing proof that the Miranda warnings were 
given again, that ha fully understands, that he was 
reversing his position once stated. 

Absent that, those statements are not 
admissible. 

MR. wniNTRAUB: Yes, your Honor. 

THE COURT: There is nothing in the record to 


25 


indicate that you have a right to introduce those 
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MR.KROHN: With respect to the so-called 
narcotics equipment, I certainly have no objection 
to stipulating. 

MR. WElfJTRAUB: T want to prove uses. 

THE COURT: That was the fruit of the search? 

MR. kroiin: He went further, he says he wants 
to prove the usage. 

I would stipulate to that. I would stipulate 
they're narcotics implements. He doesn't have to 
go into detail. 

THE COURT: Mr. Krohn could then proceed. 

Do you know if you are going to put Mr. Matteo 

on? 

MR. KROHN: Yes, I will. 

THE COURT: So we may be able to finish 
tomorrow? 

MR. WFTNTRAUR: I accept the stipulation, and 
I would state at this time when the Government closes 
we would reserve the right — should Mr. Sumners 
oone in -- to call him. 

THE COURT: Not only re-open, but Mr. Krohn 
represents that he will put Mr. Matteo on. 

Certainly, under those circumstances, where 
the Government has used all efforts — you have no 


o 
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Ritchie - drlect 555 

me. At the beginning or the conversation I advised him — I 
nnked him ir he had boon ndvisod or his rights and he stated 
that he had by the agents of tho Lii^A. I then, as I recall it, 
advised him of his rignt3 myself. 

At that time he stated that he understood 
his rights and we then proceeded to speak. The course of 
our conversation was an follows: 

Mr. Mattlo was asked by me If he was willing 
to cooperate with the Federal Government. He was asked 
particular questions about Individuals who he knew who were 
dealing In heroin. He was asked If he knew anyone out on 
Long Island who was dealing In heroin and he stated at that 
time that the only Individuals he knew on Long Island 
who were dealing In heroin were Prank — meaning Prank 
Aguiar and the guy who shot him — he didn't specify the name 
-- who shot him — Mr. Mattlo. 

We were speaking for about twenty minutes 
and all I — the only other conversation that I recall was 
as follows: 

E asked him what he tea doing himself now — 
was he dealing In Junk and he stated he was not, that ne was 
broke. I stated to him or I said to him, "How can you be 
broke, you have got plenty of money"and he stated "If I had 
plenty of meony why did I have to borrow $ 60,000 from Prank." 


25 
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Dater on In tne course of the conversation, 

Mr. Mattlo stated that the only other people who he knew who 
were dealing In drug3 were now In West Street;and that I 
Is the essence of that conversation. 

Q Was Mr. lattlo standing up during tills conver¬ 


sation? 


Wo, he was not. 

Was he sitting down? 


Yes. 


Did he have any refreshments during that time? 

I don't know who brought It In but at one point 


ne received a cup of coffee. 

Q Did he complain to you at any time that he 

was uncomfortable,In pain and wanted to see a doctor or any¬ 
thing like that? 

A I don't recall him 3aying anything about any 

pain. I did ulscuss with him what his physical condition 
was and he did state he had a limp — it was apparent that 
ne nad a limp. We discussed In general wnat has happened 

to him 3ince September of '72 with respect to his physical 
condition. 

Q What were you doing during those 20 minutes, 

was there some reason that you were in your office and that 
Mr. Mattlo was there during that 3 pan of time? 
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2 

J 0 S E P H THOMPSON , called as 


3 

a witness herein, having been first duly sworn by 


4 

the Clerk of the Court, was examined and testified 


5 

as follows: 


6 

DIRECT EXAMINATION 


7 

BY MR. WEIMTRAUB: 


8 

THE CLERK: State your name? 


9 

THE WITNESS: Det. Joseph Tnompson, Suffolk 


10 

County Police Department. 


11 

Tiffi COURT: Lieutenant, will you come to the 


12 

side bar a moment? 


13 

(Side bar discussion.) 


14 

THE COURT: I made reference to tne cocaine 


15 

equipment only because it caught my ear when you 3 aid 


16 

something in your opening, but I thinx it's outside 


17 

the charge here and I don't want you to offer it 


18 

unless rir. Kronn things there is some advantage? 


19 

MR. KR01L1: I nave no concern aoout it. 


20 

THE COURT: You don't care one way or another? 


21 

MR. WEIWTRAUB: We have limited .ourselves 


22 

to tne equipment to deal in heroin. 


23 

MR. KROHN: I don’t care if the Jury knows 


24 

that — 



25 


THE COURT: 


All right 
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Thompson - direct 562 

MR. KROIU: I am going to put my client on 
and ne is going to explain his presence In the nouse. 
Tiiii COURT: All right, you can forget tne 


caveat I Just gave you. 


Open court.) 



* i L CLERK: Onjects In carton roariced Government 
Exhibit 36 for Identification. 

Anotner object marked Government Exhibit 37 
for identification. 


Two 3 cale 3 marked Government's Exhibit 33 and 
39 for Identification. 

Bottle with contents marked Government Exhibit 
90 for Identification. 

Object marked Government Exhibit 4l for 
Identification. (All 30 marked.) 

(continued next page.) 
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Thompson-direct 

0 Dotectlv® Thompson, for whom do you work? 

A Suffolk County Police Department, sir. 

0 Mow lonq have you been employed? 

A 12 years. 

0 You were emoloyed there hack in September of 

19 72? 

A Yes, sir, I was. 

Q In what capacity? 

A I was signed to a narcotics squad, sir. 

0 Did you have occasion to go to 11 Caton 

Street - well, September 27, was it? 

A I believe it was in the latter part of 

September, 19 72. 

0 What was the purpose of going to 11 Caton 

Street? 

A T was assigned to execute a search warrant 

for that premises in order to attempt to uncover evidence 
involving narcotic activity, sir. 

Q Hid you find any evidence there? 

A Yes, I did, sir. 

O What did vou find? 

A We found scales, all this evidenoe that I 

nesonally r ound, scales and various equipment and writings 
pertaining to a narcotic activity, a narcotic ring, sir. 











564 14 


Thomson - d i re ct 

0 I'd 1 ke you to examine the content* of 

defendant's exhibit 3C for identification and tell me whethe 
those were items that you found at that residence? 

n Yes, sir, thev are. Thev have my initials, 

the date and the case number on it. 

Q How lone; have you been assigned to narcotics 

investigations? 

A 7 vears, sir, 

1 Do you know what the type ofc enuipment is 

used for that is in that bor? 

A Yes, air, it ia used for the testing of the 

purity of drunB. In other words, to determine what 
percentage of it ia a true drug, sir. 

0 I'd like you to look at exhibit 37 -- let's 

take 37 first. 

A Yes, sir. 

0 Was that found at the sane residence'’ 

A Yes, sir, it was, sir. 

0 What about 38, 39 and 40? 

A Yes, air, everythina in front of me now was 

found there. 

o 


A 


What are those used for? 

The scales are used for the weight. 

Narcotics are brought by weight, and everyone 
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Thompson-direct 


Involved in the business keeps a scale so that, as they 
say, they don't get ripped off. They weigh the drug 
before they pay for it. 

0 What is the mineral oil used for? Do you know: 

A This is the final test to determine the purity 

of heroin. The mineral oil is boiled to a certain degree: 
there are thermometers in there, as you can see, the Bunson 
Burner or the Infrared lamp is used to heat the substance 
up to the proper temperature, and the temperature itself 
determines what the purity of the drug is, sir. 

Q Why don't they use water? 

A I’m not a chemist, but as far as I know, 

mineral oil is the only thing you can use. The only thing 
I've ever heard of anyona using. 

0 Did you find other equipment besides the 

equipment that hits been marked for identification here? 

A Yes, I did, sir, quite a bit. 

Q About hew much equipment did you find? 

A Well, we have 13 cartons, cardboard cartons 

about that sise of large beakers, testing — all type of 
laboratory equipment, air. 

He had a virtual laboratory. 

Mh. WEINTRAUB; I move for the admission of 

Government’s exhibits 36 , 37, 38, 33 and 40. 
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Thorapson-direct 

THE COURT: Any objection? 

MR.KROHN: No objection, your Honor. 

THE COURT: Let it be marked. 

MR. WETNTRAUB; I left out the lamp. 

0 Is Government's exhibit — 

A I explained that. That is used underneath 

the stand, either that or the Bun son Burner which is used 
to heat the mineral oil to the deqree where the thermometer 
Is inserted. 

0 Was Government's exhibit 41 found with the 

other equipment? 

A Yes, sir. 

MR. WEINTRAUB: And I also offer 41 in evidence 
at this time. 

MP.. KROHN: No objection. 

THE CLERK: Government's exhibit 36 throuqh 41 
previously marked for identification, are now marked 
in evidence. 

(Bo marked.) 

MR. WEINTRAUB: I have no further questions. 

THE COURT: Mr. Krohn. 

CROSS EXAMINATION 
BY MR. KROtfli: 

Q Officer, you went to the premises at Caton 












Thompson-cross/Krohn 


riaeo In East Northport, pursuant to a saarch warrant, la 


that correct? 


A Yes, sir. 

0 Did you read the saarch warrant before you 

entered the premises? 

A Yes, sir. 

Q And did the search warrant in any way, indicati 

to you who the owner of these premises were? 

A Yes, sir. 

o Do you recall who the owner of that address 

or those premises were? 

A Charles Indiviqlia, sir. 

0 Not Tom Matteo’ 

A No, sir. 

0 when you pot to these premises, you found this 

equipment in the house, is that correct? 

A Yes, sir. 

1 Could you tall the Court where the bull; of this 

was found, what part of the house? 

A Well, this particular box, the stuff in the 

shoppinq bag, was found In the northeast bedroom closet 

up on the too shelf, sir. 

0 Would vou describe the premises, what time 

- what type of house was it? 


/ 











Mattio 


croaa 


A No. 



1 Hava you aver baan in tha Club Intamational 

on Wast 48th Street? 

A Yes. 

0 Did you frequent that club quite a bit? 

A No. 

0 About how often would you be there? 

A Once a month. 

0 What about tha Oasis har? 

A 2,3, maybe 4 times a week. 

0 Did you spend a lot of time there? 

A No. 

0 And what would you go there for? Just to 

pick up? 


A Just for picking up numbers. 

Q No other reason? 

A No. 

5 What about the Club International? What was 

your purpose of going there? 

A I had a few friends that hung out there. 

0 Who were your friends that hung out at the 

Club International? > 

A Michael McCormack and a few people that 

aren't involved in this case, if 


you want to know their 
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MR 

«04 


name3. 


n 


Tell me their names? 


A hobby, the fellow that 1 b the manager, the 

day manager. Frank nreen used to go there. 


Q '-/hat about Joseph Abbruzzo? You know him - ’ 


A 

o 

A 

Q 

A 

o 

A 

0 

A 

of oeople in 


Who? 

Joseph Abbruzzo. 

Mo. 

A guy about 5-8, rather lean, very nervous? 
No. 

You don't know him? 

No. 

Never met him, to your knowledge? 

I may have, I don't know. There are a lot 
there. 


Q So you know Frank nreen? 

A Yes. 

0 Was Frank nreen in the narcotics business at 

any time that you know of? 

A Not that I know of. 

0 Not that you know of? 

A Not that I know of. 

0 You never dealt in heroin with "rank nreen? 

A No. 
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Mattio - cross 148 

•in. WTITlTRAUn: That is correct. 

M 1 *.KPOin: T think he has a riqht to ask that 
question. 

THE COURT: All riqht, seat the jury. 

(The lury thereupon returned to the courtroom. 
THE COURT: Mr. Weintraub. 

T II O M A r. MATTIO, recalled as a witness, 

havinq previously been duly sworn, resumed the 
9tand and testified further as follows: 

CROSE EXAMINATION 

BY MR. WCI % 'T r AUB • (continuing) 

0 Directing vour attention, Mr. Mattio, to the 

day you *ere arrested, do you recall that after you were 
in Mr. Richie’s office, you went up to the Magistrate's 
courtroom? 

A Yes. 

0 In the Magistrate's courtroom, you had a 

discussion with an agent named Srfinenper from the Drug 
Enforcement Administration. Do you recall that’ 

A Yes. 

0 In that conversation, do you recall that 

Anent Echnenoer said to you thet he was aware that you 

had done 50 to 10 kiloorams of heroin at a time but wanted 
to know what Tndiviglia was doing, and that you responded 
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Mattio - cross 

that Indiviolia was doinn 30 to 40 kilograms at a time. 

Do you recall that conversation? 

A Yes. 


° Is that what you said? 

A Yes, that's right. 

0 Old you also state that Indiviqlia had lost 

his European connection a while ago, because the connection 
had gotten jammed up with the police in France? 

A Fight. 

*3 vou told him that? 

A Yes, sir. 

1 Hid vou have a meeting in the opring of 

'71 in the Club International for the purpose of arranging 
a purchase of narcotics? 


A No. 


0 Did you ever have such a conversation? 

A (Witness shakes head.) 

THE COURT: You have to answer vocally, Mr. 


Mattio. 


THE WITNESS: No. 

TflF COURT: No arimaces, Mr. v/eintraub. 
0 ho you know Linda Pizzella? 

A No. 


0 


Have vou ever met her? 






3 


A 


heroin. 

Q 

A 

Q 

A 

0 

A 

e 

A 

0 

A 


0 


A 

Q 


that? 


Averso-direct 

I was convicted of two conspiracies 


627 


150 


to smuggle 


And did you plead guilty or did you — 

J pleaded guilty. 

In both cases? 

Yes. 

When was that? 

1 pleaded guilty in May 1973. 

Did you testify in either of those cases? 

Yes, 1 did, once. 

In one case? 

In one case. 

And how long is your sentence? 

Three years and ten years special parole. 

Were you ever convicted of a crime previous to 


A No convictions. 

Q No convictions? 

A No, no, sir. 

C> Do you know an individual named Thomas Matteo 

at the table? 

A Yes, I do. 

v Do you see him in court? 


A 


Yes 












Averso-direct 
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Q Will you point him out for us? 

A Yes, he is behind you (indicating). 

THE COURT: Will you stand up, please — in 
the light jacket (addressing spectator). 

(Spectator rises.) 

THE COURT: Will you go down and pick out the 
man you picked out as Thomas Matteo. 

THE WITNESS: This man (indicating). 

Q Are you certain of that? 

THE COURT: Will the gentleman whom he picked 

| 

out stand up. 

(Spectator rises.) 

THE COUPT: All right, will you please sit down. 
Wow, look around the courtroom. 

THE WITNESS: No, sir, that is the man right 
there. (Indicating.) I am mistaken. 

THE COURT: will you please stand up, Mr. Mattec. 
And will you please stand up (indicating spec¬ 
tator) . 

Let the record show that the witness first 
picked out -- your name, please? 

SPECTATOR: Philip Hayward. 

THE COURT: And now is pointing to the defendant 
Thomas Matteo. 
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5 Averse-direct 629 

THE WITNESS* Yes, sir. 

THE COURTi All right, please be seated. 

0 Are you certain of the identification? 

A Positive of this, sir. 

Q When for the first tine did you meet Mr. Matteo? 

A Well, I would say the end of 1969, beginning 

of 1970. 

0 Directing your attention to the spring of 

1970, did you have any occasion to see Mr. Matteo during that 


period of time? 


A 

Q 

A 

Q 

A 

Q 

A 


Q 

A 


Q 

A 


Yes, I did, sir. 

About when was that? Can you pin it down? 

I would say it was in the spring of *71. 

Can you pinpoint the time any further than that; 
Well, I would say about the middle of the June. 
In the middle of June? 

Yes, sir. 

THE COURT: Of what year again? 

THE WITNESS: 1971. 

Where did you see Mr. Matteo at that time? 

Well, Mr. Matteo, I saw him at the bar. 

What is the name of the bar? 

International Bar, 48th Street. 

And what if anything took place in that bar? 
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1 

may, if you wish, accept so much of the testimony as 

| 

2 

you believe is credible and just reject that which 


3 

you recognize as being false. It simply underscores 


4 

the wide discretion the jury has in dealing with the 


5 

credibility of witnesses. 


6 

Mr. Ritchie testified that this defendant 


7 

made certain statements to him on the day of his 


8 

arrest, which date escapes ray memory but that is not 


9 

important at the moment. 


10 

Evidence relating to any statement claimed to 

- 

11 

have been made by defendant after a crime has been 


12 

committed should always be considered with caution 

13 

and weighed with great care. 

14 


15 

(Continued on next page) 
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Ml such evidence should be disregarded unless the 
evidence In the cane convinces the jury beyond a 
reasonable doubt that the statement was knowingly 
and voluntarily made. In other words, the Government ; 
must prove to you beyond a reasonable doubt that the 
defendant was aware of the statement he made* that It 
wasn't through pure inadvertence or mistake, or some 

I 

misunderstanding. In determining whether a statement 

I 

was knowingly and voluntarily made, the Government 
must prove beyond a reasonable doubt that he was 
advised of his Constitutional Rights and he was 
warned of the consequences of any statement he might 
make. In other words, he had a right to remain silent» 
that 1 1 he said anything it could be used against him 
In any Court of Lawj and that he was entitled to 
counseJ and if he couldn't afford counsel the Court 
would supply one without costf if he started answering 
questions ho could stop at any time and ask for 
counsej. in determining whether any statement claimed 
to have been made by the defendant outside of court 
was knowingly made, the jury should consider the age, 
intelligence, and all the circumstances under which 
che statement was made. If the evidence in the case 
does not convince you beyond a reasonable doubt that 
the statement was voluntarily and intentionally made. 








you should disregard It entirely. On the other hand 
if th«» evidence In the case does ahow thnt. the Btat^o 
van knowingly and voluntarily made, and that anain 
by proof’ beyond a reasonable doubt, then you give it 
such weight as you think it deserves. 

There was another statement which the defendant 
said he made to Mr. Schnepper on the day he waa 

I 

arraigned before the Magistrate, And there again you 
would determine whether the statement was knowingly 
and "olurtarily made under the same test I gave you 

i 

as to the alleged statements made to Mr. Ritchie. 

i 

To fully understand the nature of the charge 
in the indictment, you should know something about thei 
Drug Abuse and Control Act of 1970. It was enacted 
in 1970 but it became effective on May 1, 1971. I 
want you to keep that date in mind. May 1st, 1971. 

I 

Most of the statutory law enacted by the 

i 

Congress is codified. This happens to be Title 21 
Food and Drugn. That is why you will see the reference 
to Title 21 here. The indictment mist be based on 
a claimed violation of a statute because it is 
Congress that determines what is a crime. 

I 

Congress enacted legislation which strictly 
controlled the importation, the manufacture, the 
distribution, the sale, the transportation and the 






the conspiracy or to the operation of the conapiracy. j 
Mow of course I will say here emphatically that) 
of course Mr. Mattio denies all this. He said so In 
hin gen?ral denial. I do not say by recitinq the 
outline of what a chain conspiracy is that the 
Government has established it. I just expect that 
that will clarify the thinking in your mind because 

i 

others too were mentioned. Mr. Aquiar mentioned two ! 

people whom he had dealt with in the heroin business. I 

! 

I vrould be favored by your remindinq me of the names — 
MR. KROIFN t O.K. 


Santas 


TTTR COURTi No. 1 will say that MR. Tyler 

is the position of the Government that 


he was a member of this conspiracy. 

MR. WRIUTRAUBt Ripples? 

THE COURTt Ripples and Bosley or something like 
that. But at any rate there is no connection between 
those individuals and the conspiracy. The testimony 
is brought out to show Mr. Aguiar's dealings. The 
name ray bo said of Mr, Averso's testimony and his 
reference to a Mr. Boyce. If you remember his testimony 
bo tertifiod that he had a transaction at the 
Inter:ational Bar. That is only offered to challenge 
the credibility of Mr. Mattio and in no way was intended 
to establish the conspiracy. That was a separate 
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transaction. You may consider it only on the limited 
issue as to the bellevabillty of Mr. Hattio's 
testimony. And I do not tell you to believe Mr. Avers 
or to disbelieve Mr. Mattio. I just say that that is 
the purpose of Mr. Averso's testimony and that it is 
limited to that. 

The Government must prove beyond a reasonable 
doubt that the conspiracy alleged in the indictment 
is established at or about the times alleged and for 
the purposes set forth in the indictment. 

They must also prove beyond a reasonable doubt 
that the defendant knowingly and wilfully became a 

I 

member of the conspiracy, in other words, that he 
was aware of what he was doing* that he was aware of 
the purposes of the conspiracy* that he knew it was to 
deal in heroin* and that he knew it was unlawful to 
receive, conceal, buy, sell, facilitate the transportation 
and concealment of heroin, and that knowing that it 
was unlawful he nevertheless voluntarily and intentional¬ 
ly entered into the conspiracy. 

The Government must also prove beyond a 
reasonable doubt that one of the conspirators there- 
after, after the conspiracy was formed, knowingly 
committed an overt act for the purpose of furthering 
the objective of the conspiracy. In other words, the I 





(4 :00 o’clock p.m.) 


,161 


THE COURT: Please ask the Jury to come in. 

MR. WEINTRAUB: ’’’he transcript shows at line 
24 "had done fifty to ten kilograms." I would dis¬ 
pute that. 

THE COURT: Hold the Jury. 

MR. WEiriTRAUn: It is my recollection it is 
five to ten. 

THE COURT: That should he five to ten. 

MR. KROHN: I have no objection. 

THE COURT: Thank you. 

(Jury present.) 

THE COURT: I have Mattio's testimony given 
to Schnepper. It begins at page 612, line 13, by 
Mr. Weintraub. 

(Testimony read.) 

I only give you as much as you ask for. That 
completes the conversation that Mr. Mattio testified 
that he had with Schnepper. The Jury is excused. 

(Continued on next page.) 
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(After recess.) 


774 


(The following occurred in the absence of the 
jury at 4:50 o'clock p.ra.) 

THE CLERK: Note from jury marked Court's 
Exhibit ft for identification. 

(Document referred to was received and marked 
Court's Exhibit 6 for identification.) 

THE court: Are we ready? We have a verdict, 
Mr. Weintraub? 

MR. WEINTRAUB: Yes, your Honor. 

THE COURT: Please seat the jury. 

(The jury thereupon returned to the courtroom 
at 4:55 o'clock p.ra.) 

"HE COURT: Mr. Foreman, will you please stand. 

(The foreman complies.) 

THE COURT: I have your note saying that you 
have arrived at a verdict. 

In United States of America against Thomas 
Mattio, how do you find the defendant, guilty or 
not guilty? 

THE FOREMAN: Guilty. 

THE COURT: Thank you. Will you please be 

seated. 

Juror Ho. 2, you have heard the verdict as 


rondered by the foreman. In that your verdict? 
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FOR THE ^ 

_EASTERN DISTRICT OF NEW YORK OCT 4 1974 

TIME AM.. 165^ 

Pit. 

No. 74 CR 122 


M*FILMED | 


On this 4th day of October » 1974 came the attorney for the 

government and the defendant appeared in person and* with counsel 


It Is Adjudged that the defendant upon tat$j0AXD6tx a verdict of guilty 

has been convicted of the offense of violating T-21, U.S.C.Secs. 173, 174, 841, 846 
and T-18, U.S.C.Sec. 2, In that on or about and between Oct. 1, 1967 and Sept. 
27, 1972, both dates being approximate and Inclusive, the defendant, 
with others, unlawfully, wilfully and knowingly did combine, conspire, 
confederate and agree together and with each other to receive, conceal, bu;-' 
and sell and facilitate the transportation of narcotic drugs, to wit, 
heroin, the exact amount thereof being to the Grand Jury unknown after 
the said drugs had been imported and brought Into the U.S. contrary to law 
and to distribute and possess with intent to distribute same 


United States of America 
v. 

THOMAS MATTEO 


as charged 1 

and the court having asked the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody of the Attorney General or 
his authorized representative for imprisonment for a period of 4 10 years and a special pa 


rc.e 


It Is Adjudged that 8 


It Is Ordered that the Clerk deliver a certified copy of this judgment and commitment to the 
United States Marshal or other qualified officer and that the copy serve as the commitment of the 
^ defendant. 
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C is hereby admitted 
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